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ABSTRACT 

The paper examines issues involved in disciplinary 
exclusion of seriously emotionally disturbed students. Distinctions 
are made between suspension and expulsion, and applicable federal 
legislation (including P.L. 94-142, the Education for All Handicapped 
Children Act and Section 504 of the Rehabilitation Act of 1973) is 
reviewed in terms of implications for free appropriate public 
education, least restrictive environment, due process, change of 
placement, and placement curing proceedings. Four main issues 
surrounding disciplinary exclusion are considered: the relationship 
of the child's behavior to his/her identification as handicapped; 
limits to a school's responsibility to provide a free public 
education to handicapped students; decision making in disciplinary 
matters involving handicapped students; and procedural safeguards to 
be used if exclusion is elected. Court cases are cited which suggest 
that emergency exclusion of handicapped children is permitted so long 
as due process is followed, but that nonemergency (or permanent) 
exclusion may violate the mandates for free appropriate public 
education. Issues not yet addressed include whether individualized 
education programs should regularly include disciplinary consequences 
and possible effects of changes in the lavjs or regulations. Extensive 
appendixes include annotated court cases and relevant sections of 
federal legislation. (CL) 
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DISCIPLINARY EXCLUSION OF SERIOUSLY EMOTIONALLY DISTURBED 
CHILDREN FROM PUBLIC SCHOOLS 



Introduction 

Background 

Since the passage of federal legislation relating to the education 
of handicapped children, it. has been necessary to scrutinize a variety of 
common educational practices in order to insure that they are compatible 
with the requirements of the legislation. One such practice is the dis- 
ciplinary exclusion of students from educational programs. Although dis- 
ciplinary exclusion of students is not addressed £er se in federal man- 

"6 

dates, it is particularly important because it does confront two of the 
key guarantees contained in the legislation: that of a free appropriate 
education in the least restrictive environuent for handicapped children. 
•Thus, it represents an area of potentially conflicting policies and actions 
which has not yet been clearly addressed by the Office of Special Education 
(OSE) in its policy decisions and interpretations. 

Disciplinary exclusion of students has long been a practice and con- 
cern of public schools, and it is likely to continue to surface frequently 
in public school environments. Discipline and behavior management in gen- 
eral are consistently identified as high priority concerns of both educa- 
tors and the public that supports education (Gallup, 1 981 ;'Groser,ir.k and 
Huntze, 1980). Certainly, disciplinary exclusion of students appears to 
be a standard practice of nearly all school systems, although individual 
procedures vary considerably from district to district. The concern for 
maintaining discipline in school environments is particularly problematic 



where you.igsters are involved who are or could potentially bp identified 
as being seriously emotionally disturbed. Traditionally, many of these 
students have been excluded from school programs, a fact which was one of 
the provocations for federal legislation in the first place (Regal, Elliot, 
Grossman and Morse, 1972). While federal policy makers have been reluc- 
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tant to interfere with the schools' flexibility to deal with 'iscipline 
issues (and ironically, to some extent, because they have been reluctant), 
the courts and the Office of Civil Rights (OCR) are becoming more involved 
in the issue. As a result, it would appear that there is a tremendous need 
for clarification of the policy issues surrounding the disciplinary exclu- 
sion of handicapped (particularly seriously emotionally disturbed) students. 

Purpose 

The purpose of this paper is to explore and clarify issues surround- 
ing the practice of disciplinary exclusion of seriously emotionally disturbed 
students. There is no doubt that the issues surrounding this practice are 
of prime importance to policy makers at the local level, state level persons 
who supervise local compliance with FederalJaw and college and university 
faculty who must train teachers concerning their responsibilities to emotionally 
disturbed students. Thus, it is timely that professionals in the field 
turn their attention to the examination of the practice in a systematic fashion. 
Any clarification of these issues, should be comprised of several steps in- 
eluding: 1) delineation of the relevant legislation; 2) a synopses of the 
most critical issues; 3) a review of court cases, OCR, OSE and State Educa- 
tion Agency (SEA) findings that speak to those critical issues; and 4) a 
suggestion of policies and/or guidelines for local policies and decision 



making based on current judicial and administrative thinking. The purpose 
of this paper is to address the first three steps. However, relative to 
step three, only court and OCR decisions will be explored. This delimita- 
tion occurs for two reasons. First, both the courts and OCR have investi- 
gated and made decisions concerning this topic to a greater extent than 



have SEAs or OSE. Secondly, given the lack of OSE direction and the con- 
flicting-nature of the SEA decisions that do exist more tonsistent opinions 
that are likely to set precedent for all states can be found in court and 
OCR decisions. The above three steps constitute a brief "state of the art" 
on the topic and, hopefully, establish a base from which others may pursue 
the critical step 4. 

Definitions 

Exclusion refers to the removal from or the prohibition of partici- 
pating in the public school program in part or entirety. A substantial 
body of policy and litigation exists which relates to exclusion based on 
such issues as health and immunization of students, educability and acade- 
mic admission criteria for students and existence of handicapping conditions. 
While some of the judicial and administrative decisions relative to these 
different causes for exclusion may be predicated upon principles similar to 
those used for decisions on disciplinary exclusion, this paper focuses only 
o?i disciplinary exclusi^^e. , exclusion resulting from the student's be- 
havior and designed to protect the "decorum" and "educational environment" 
appropriate to a pub! ic^school . As will be seen later, particular attention 
should be paid to the environment from which a student is excluded, i.e., 
exclusion from what placement. 



— There are two broad types of disciplinary exclusion: suspensiot and 

expulsion. As developed through recent practice, suspension usually refers 
to a temporary (10 days or less) exclusion of a student, typically as a re- 
sult of a crisis or emergency situation. ^ Expulsion, on the other hand, 
usually refers to the more or less permanent exclusion of a student from 
a particular program or placement typically as a result (consequence or 
punishment) of behavior which was viewed as being severely disruptive of 
the school program or posing a threat to the physical or emotional well 
being of faculty and other students. 

Three factors differentiate these two types of exclusion. As noted 
above, time is one differentiating factor. Suspension* is a temporary mea- 
sure, usually of a 3-10 day duration, fxpulsion is for a longer period of 
time, i.e., for the remainder of a school year (although sometimes all, fu- 
I * ture involvement is prohibited), A second differentiating factor involves 
the nature of the exclusion, i.e., emergency vs. non-emergency. This dis- 
tinction is dealt with in greater detail in a later section j^the paper. 
The third differentiating factor focuses upon due process requirements. 
The due process procedures associated with expulsion are more stringent 
than those required for suspension. Oue process prior to expulsion has a 
long and clear case law history. It is accurate to say that no student 
(handicapped or not) may be permanently excluded (expelled) from educational 
participation without an opportunity for a formal evidentiary hearing. Sus- 
pension's opposed to expulsion, requires- minimal- due process, which most- 
typically involves: oral or written notice of the charges against the stu- 
dent; an explanation of the evidence the school authorities have; and an 
opportunity for the student to present his/her side of the story ( Goss v. 
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Lopez, 419 U.S. 565, 1975). Such minimal due process procedures most 
typically do not include a formal evidentiary hearing. 

\„ Applicable federal Legislation 



0 

In order to pinpoint specific issues related to the disciplinary 
exclusion of seriuuiljr emotionally disturbed students, it is first neces- 
sary to identify the reliant legislation and regulations which impinge on. 
this issue. Two overlapping pieces of federal legislation and their accom- 
panying regulations are pertinent: Education of the Handicapped Act as 
amended by Public Law 94-142 (referred to hereafter as P.L. 94-142 or EHA), 
Section 504 of Public Law 93-112, the Rehabilitation Act of 1973 (referred 
q to hereafter as Section 504). It U -structive to examine these laws and ■ 

regulations in more detail in order to become familiar with those sections 
and discussions upon which the courts and OCR base their decisions and 
findings. 

Public Law 94-142 and Implementing Regulations 

The right to a free appropriate public education (FAPE) in the least 
restrictive environment (LRE) is specifically guaranteed to all handicapped 
children by P.L. 94-142. Because disciplinary exclusion can violate these 
guarantees, they are often the legal basis of court cases relative to dis- 
"clplinarTl^cl^Ton. Because these'rights, as~^lTIs~l4th amendment rights, 



' can be violated, and because exclusion constitutes a change of placement 
(this will be discussed at a later time), any movement toward such exclu- 
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sion requires adequate procedural safeguards (due process). The law speaks 
very clearly concerning the appropriate due process that is to be accorded 
to handicapped individuals. Further, any student who has been referred for 
evaluation and/or has an appeal pending is accorded these procedural safe- 
guards until a determination is made regardingThe evaluation or appeal. 
Thus, Public Law 94-142 provides five relevant statutes to .(amine in rela- 
tion to disciplinary exclusion: 

Free Appropriate Public Education 

1401(18). [Free appropriate public education] 

The term "free appropriate public education" means special 
education and related services which (A) have been provided at 
public expense,, under public supervision and direction, and 
without charge, (B) meet the standards of the State educational 
agency, (C) include an appropriate preschool, elementary, or 
secondary school education in the State involved, and (D) are 
provided in conformity with the individualized education prog- 
ram required under section 1414(a)(5) of this title. 

Least Restrictive Environment 

1412(5)(B). [Least restrictive environment] 

(B) procedures to assure that, to the maximum extent 
appropriate, handicapped children, including children in 
public or private institutions or other care facilities, 
are educated with children who are not handicapped, and that 
special classes, separate schooling, or other removal of han- 
dicapped children from the regular educational environments 
occurs only when the nature or severity of the handicap is 
such that education in regular classes with the use of sup- 
plementary aids and services cannot be achieved satisfacto- 
rily, and 

Due Process 

1415. Procedural safeguards 

1415(a). [Establishment and maintenance] 

(a) Any State educational agency, any local educational 
agency, and any intermediate educational unit which receives 
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assistance under this subchapter shall establish and main- 
tain procedures in accordance with subsection (b) through 
subsection (e) of this section'to assure that handicapped 
children and their parents or guardians are guaranteed pro- 
cedural safeguards with respect to the provision of free 
appropriate public education by such agencies and units. 



Change of Placement 

1415(b)(1)(C). [Prior written notice] 

(C) written prior notice to the parents or guardian 
of the child whenever such agency or unit - 

(i) proposes to initiate or change, or 

(ii) refuses to initiate or change, 

the identification, evaluation, or educational placement 
of the child or the provision of a free appropriate pub- 
lic education to the child; 

Child placement during proceedings 

1415(e)(3) [Child placement during proceedings] 

(3) During the pendency of any proceedings conducted pur- 
suant to this section, unless the State or local educational 
agency and the parents or guardian otherwise agree, the child 
shall remain in the then current educational placement of such 
child, or, if applying for initial admission to a public school, 
shall, with the consent of the parents or guardian, be placed 
in the public school program until all such proceedings have 
been completed. 

Each of these statutes is further elaborated upon in the appropriate 
sections of regulation related to each (See Appendix for Regulations keyed 
to each statute). 

Section 504 

The potential denial of rights associated tilth disciplinary exclusion 
is couched in the broad language of Section 504. 
Law: 794. Nondiscrimination under Federal grants and programs. 

No otherwise qualified handicapped individual in the United States, 
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as defined 1n section 706(6) of this title, shall, solely 
by reason of his handicap, be excluded from the parti- 
cipation in, be denied the benefits of, or be subjected 
to discrimination under any program or activity receiving 
Federal financial assistance or under any program or acti- 
vity conducted by any Executive agency or by the - United 
States Postal Service. The head of each sych agency shall 
promulgate such regulations as may be necessary to carry 
out 'the amendments of this section made by the Rehabilita- 
tion, Comprehensive Services, and Development Disabilities 
Act of 1978. Copies of proposed regulation- shall be ub- 
fflitted to appropriate authorizing cojpiittees of the Cong- 
ress, and such regulation may take effect no earlier than 
the thirtieth day after the date on which such regulation ■ 
is so submitted to such committees. 

0 While Section 504 is itself much less detailed than EHA, it provides, 

through its implementing regulations, the same essential guarantees found in 

P.L. 94-142. 



Regulations: FAPE, Educational Setting (LRE), Procedural Safeguards 
Reg. 104.33 Free appropriate public education. 

(a) General . A recipient that operates a public ele- 
mentary or secondary education program shall provide a free, 
appropriate public education to each qualified handicapped 
person who is in the recipient's jurisdiction, regardless 
of the nature or severity of the person's handicap. 

(b) Appropriate education . (1) For the purpose of 
this subpart, the provision of an appropriate education is 
the provision of regular or special education and related 
aids and services that (i) are designed to meet individual 
educational needs of handicapped persons as adequately as 
the needs of nonhandicapped persons are met and (ii) are 
based upon adherence to procedures that satisfy the require- 
ments of Regs. 104.34, 104,35 and 104.36 ... 

(c) Free education - (1) General . For the purpose of 
this section, the provision of a free education is the pro- 
vision of educational and related services without cost to 
the handicapped person or to his or her parents or guardian, 
except for those fees that are imposed on nonhandicapped 
persons or their parents or guardian. It may consist either 
of the provision of free services or, if a recipient places 

a handicapped person in or refers such person to a program 
not operated by the recipient as its means of carrying out 
the requirements of this subpart, of payment for the costs 
of the program. Funds available from any public or private 
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agency may be used to meet the requirements of this 
subpart. Nothing in this section shall be construed 
to relieve an insurer or similar third party from an 
otherwise valid obligation to provide or pay for ser- 
vices provided to a handicapped perso-n ... 

Reg. 104.34 Educational setting. 
» 

(a) Academic setting. ' A recipient to which this sub- 
part applies shall provide for the education of, each qua- 
lified handicapped person in its jurisdiction with persons- 
who are not handicapped to the. maximum extent appropriate 
to the needs of the ha ndicapped.'. person. "A" recipient shall 
place a handicapped person in the regular educational en- 
vironment operated by the recipient unless* ft is demons-' 
trated by the recipient that the education of the person 
in the regular environment with the use of supplementary 
aids and services cannot be achieved satisfactorily. When- 
ever a recipient places a person in a -setting other than - 
the regular educational environment .pursuant to this parag- 
raph, it shall take into account the proximity of the al- ' 
tern?te setting to the person's hbme." 

i 

(h) Nonacademic setting . -In providing .or arranging 
for the provision of nonacademic 'and extracurricular ser- 
vices and activities, including niea-ls, recess periods, and' 
the services and activities set forth in Req. 104.37(a)(2), 
a recipient shall ensure that handicapped perlons partici- 
pate with nonhandicapped persons- in such activities and' 
services to the maximum extent appropriate to the needs of 
the handicapped person in Question. . 

( c ) Comparable facilities. • If a recipient, in dom- ' 
pliance with paragraph (a) of this section, operates ? fa- 
cility that is.identifiable.as being for' handicapped persons, 
the recipient shall ensure that, the facility and the services 
and activities provided therein-.are e.omparable to the other 
facilities, services; and activities of the recipient. 

Reg.lQ4.36 Procedural safeguards. 

< 

A recipient that operates a public elementary or second- 
ary education program shall -establish, and implement, with 
respect to actions regarding the identification, evaluation, 
or educational placement of persons who, because of 'handicap, 
need or are believed to need special instruction ore related 
related services,. a systenTof procedural safeguards that in- 
cludes notice, an opportunity for the parents or guardian of 
the person to examine, relevant records, an impartial hearinq 
with opportunity .for participation by -the person's parents or 



. guardian and representation by counsel, and a review 
. procedure. Compliance with the procedural safeguards 
• of section 615 of the Education of the Handicapped 
. Act is one means of meeting this requirement. 

Beyond the portions of P.L. 94-142 and Section 504 mentioned, there 
are no other federal statutes which relate to the topic of this paper with 
vjtjhe possible exception.' and of the FAPE requirements of Public Law 89-313 
(State Operated Programs for Handicapped Children). However, since jt has 
seldom served as the legal basis for court decisions it has not been in- 
cluded in the present paper. No federal statute specifically mentions dis- ' 
ciplinary exclusion, or addresses this practice directly. Specific refer- 
ences to disciplinary exclusion do occur in many other state and local sta- 
tutes and regulations. It is, of course, impossible to summarize these dis- 
parate statutes and regulations here. State and local policies also restate, 
in various ways, the federal policies related to FAPE, LRE and Procedural 
Safeguards discussed earlier, and in some cases, they provide even more de- 
tail on how these policies will be applied within a particular jurisdiction. 
If conflict arises between state or local policy and the federal law, federal 
law is supreme (Grosenick, Huntze, Kochan, Peterson, Robertshaw & Wood, 1981,). 

Any ov|rall consistency in state and local school disciplinary poli- 
cy may be the result of several court actions on constitutional issues of 
"equal protection" (e.g., Brown v. Board of Education . 347 U.S. 483, 1954), 
"freedom of expression" (e.g., Tinker v. Pes Moines . 393 U.S. 503, 1969) 
and "due process" -(e.g. , Goss v. Lopez . 419 U.S. 565, 1975) brought by 
students in the 1950s and 1960s. Supreme court decisions in these cases: 
a) recognized the importance of,a person's right to education, b) prohi- 
bited arbitrary or capricious removal of access to education, and c) re- 
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C quired procedural safeguards in the attempt to" achieve fairness in decision 

making about an individual's access to education. Many states and local 
school districts attempted to make their disciplinary policies conform to ; 
the general guidelines laid down in these decisions. As we shall see, 
these efforts have not proved sufficient to meet the stringent requirements 
that are set forth by the FAPE, LRE and Procedural Safeguards sections of 
^ P.U 94-142 and Section 504. 

i*"* -v_-" 

Issues Surr ounding Disciplinary Exclusion 

Overview 

Given the present status of law and policy related to the rights to 
education for handicapped children and the disciplinary exclusion of child- 
Q ren from school programs, several questions (issues) emerge which suggest 

areas of potential conflict in policy or which will require clarification 
. in order to guide school personnel in the development of appropriate dis- ' 
cipline policies. These questions, informally organized, include: 

1. What is the relationship of a child; s behavior to his/her iden- 
tification as being handicapped, particularly if a child is identified as 
being seriously emotionally disturbed? Is all of a child's behavior neces- 
sarily associated with his/her handicap? Is behavior requiring disciplinary 
action in and of itself an automatic cause for referral for identification as 
being emotionally disturbed? For example, 'if a child identified as being 
. seriously amotionally disturbed assaults a teacher, what are the circum- 
stances, if any, in which that behavior might be unrelated to his/her "handi- 
cap? If the student was not identified as being seriously emotionally dis- 
C turbed, would the assault constitute a basis for a referral f or 'such a \ 
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classification? 

2. Are there any limits to a school's responsibility to provide a 
free appropriate public education to a handicapped child? What are the 
restrictions on a school's disciplinary flexibility in dealing with handi- 
capped children? For example, can seriously emotionally disturbed children 
be expelled? If so, under what circumstances? If not, what options short 
of expulsion are available? 

3. How should disciplinary matters related to handicapped children 
be decided? Who can make such decisions? Are special procedures required 
because of the existence of a handicapping condition? If so what are they? 
-Are due process requirements identical for handicapped and non-handicapped 
children in such matters? 

4. What procedural safeguards are required if a school elects ex- 
clusion as an alternative? 

These are difficult questions. The statutes pertaining -to handicap- 
ped ciiildren do not speak directly to the practice of disciplinary exclu- 
sion. Instead, questions concerning the issues that surround the prac- 
tice are included in several sections of the statutes and regulations of 
both P.L. 94-142 and Section 504. These sections do not necessarily speak 
from the same perspective and in some cases appear to be in conflict. 
Further, state and local laws and policies which are specific to discipli- 
nary exclusion ma> find themselves at odds with some interpretations of 
these various federal statutes. For example, federal statute does not 
make FAPE contingent upon acceptable school behavior, yet it is possible 
that a handicapped child's behavior would engage disciplinary policies 
which require expulsion of students exhibiting that behavior. How are 
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those kinds of conflicts to be resolved? 

Judicial and Administrative Influences 

Judicial decisions and OCR findings are beginning to build a set of 
precedent that should serve to guide future actions of school districts re- 
lative to disciplinary exclusion of seriously emotionally disturbed students. 
Many of the above questions have been asked of and addressed by the courts 
and OCR. It is now in order to review those decisions and findings and to 
gain a sense of direction relative to these difficult questions. The orga- 
nization of this section, and much of its content, is credited to the Na- 
tional Center for Law and Education, Inc. Credit is, 0 f course, given for 
quotes; however, special mention and thanks are in order for the complete 
and clear research they have done on this topic. The first part of the 
jjiscussion will center upon the legislation and litigation that forms an 

f 

overall framework for understanding the disciplinary exclusion issue as it 
relates to emotionally disturbed students. The second part will return to 
the previously posed informal questions and respond to those based upon the 
framework set forth. It should be noted that the full reference for the 
court cases and OCR findings have not been cited in the body of the paper. 
The full texts and citations of all cases appear in the appendices. 

The National Center for Law and Education, in December, 1980, suc- 
cintly stated: 

The federal laws safeguarding the rights of students v;ith 
special needs have implications for disciplining students iden- 
tified as handicapped, those with evaluations or appeals pending, 
and students who may be perceived as handicapped, and, in parti- 
cular, the circumstances under which they can be excluded through 
disciplinary suspension or other exclusion. 

Suspension and expulsion of handicapped students may be 
illegal under P.L. 94-142, as well as Section 504 of the Rehabi- 
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Ittation Act of 1973, and may be illegal for students re- 
ferred for evaluation or perceived to be handicapped on 
one of the following grounds: 

1) the right to a free appropriate public education which 
includes specially designed instruction to meet the 
student's individual needs. 

2) the right to have any change in placement occur only 
through the prescribed procedures. 

3) the right to an education in the least restrictive 
environment with maximum possible interaction with 
. nonhandicapped peers. 

4) the right to continuation of the current educational 
placement during the pendency of any hearing or appeal , 
or during any proceeding relating to the identifica- 
tion, evaluation, or educational placement of the 
child or' the provision of a free appropriate public 
education. 

5) the right not to be excluded from, denied benefits, 
aids, or services, or be discriminated against on the 
basis of one's actual or perceived handicapped status. 

For students who have never been classified as handicapped or refer- 
red to evaluation: * . 

6) the right not to be excluded from, denied 'benefits, 
aids, or services, or be discriminated against on the 
basis of one's actual or perceived handicapped status.. 

While FAPE, LRE and Due Process are specifically required in P.L. 94- 
142, as well as in its regulations, one must look to the implementing regu- 
lations of Section 504 in order to see those concepts discussed specifical- 
ly (see previous section of this paper). This is important to remember, 
since a ruling by OCR that a district was in violation of Section 504 by 
denying FAPE (or LRE or Due Process) is not readily apparent simply by look- 
ing at the statute itself. The decisions based on each of these grounds 
will be examined. » 

1. FAPE has been a central issue in many court cases and OCR com- 
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plaints. With only few exceptions ( Stanley v. School Admin. Unit No. 40 . 
1980), the courts and OCR have found that exclusion, expulsion, constructive 
exclusion, and non-emergency suspension violate a handicapped child's right 
to FAPE. Stuart v. Nappi , 1978, a case heard in U.S. District Court, has 
proved a persuasive decision, not only in regard to FAPE, but also concern- 
ing the other grounds previously listed. Both the decision and the reason- 
ing of that court have been deferred to in numerous ensuing cases. In 
Stuart v. Nappi the court found that handicapped students (in this case a 
learning disabled student with concomitant behavioral problems) would be 
deprived of FAPE by any non-errtergency exclusion from her current placement. 

The Stuart v. Nappi case brjnss two, additional. points to light. 
Since nonhandicapped students can be excluded (with appropriate due process), 
must the inappropriate student behavior be related to the handicapping condi- 
tion in order for FAPE to be violated 'by that exclusion? Secondly, if-only 
non-emergency exclusion violates FAPE, what constitutes emergency exclusion and 
how may it be effected upon handicapped students? 

As to the first point, there is less Uan unanimity of the subject. 
Stuart v. Nappi states that "any non-emergency exclusion, regardless of 
whether it was for behavior related to the handicapping condition, would de- 
prive a handicapped student" of FAPE (National Center for Law and Education, 
1978). (Emphasis added). This reasoning is in contradiction to reasoning 
used in other cases ( S-l v. Turlington . 1981; Howard v. Friendswood Inde - 
dependent School District. 1978; Doe v. Koger , 1979). These cases seem to 
suggest that if the behavior of the student was not related to his/her han- 
dicap, then the student could be excluded, under the same procedures used for 
nonhandicapped students. Interestingly, however, in only one f Stanley v . 
School Admin. Unit No. 40) of the 30 or more decisions examined did the 
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, court find that the behavior in question was not related to the handicap. 
That one case may have been anomalous since little of the criteria used to 
establish this type of conlcusion were included in any of the other cases. 
Apparently, it is quite difficult to prove that a child's disruptive behav^ 
ior is not associated with a handicap, and a presumption that it is, gen- 
erally holds sway. If this is the case for other handicaps, it would appear 
to be virtually impossible to be persuasive that this separation could be 
made for a seriously emotionally disturbed studen: 

Regarding the second point, what constitutes emergency exclusion, 
Stuart v. Nappi agein reasoned persuasively. The reasoning quotes a com- 
ment to 45, C.F.R. 300.513 which states: 

"While the placement may not be changed, this does not 
preclude a school from using its normal procedures for deal- 
ing with children who are endangering themselves or others." 

It then goes on to say: 

This somewhat cryptic statement suggests that sub- 
section 1415(e)(3) prohibits disciplinary measures which 
have the effect of changing a child's placement, while 
permitting the type of procedures necessary for dealing 
with a student who appears to be dangerous. This inter- 
pretation is supported by a comment-to-the-cumment which 
states that the comment was added to make it clear that 
schools are permitted to use their regular procedures for 
• dealing with emergencies. 

So, although handicapped students cannot be denied FAPE by non-emergency 
exclusion, emergency exclusion procedures are available and make.it clear 
that: 

"Handicapped children are neither immune from a school's 
disciplinary process not are they entitled to participate in 
programs when their behavior impairs the education of other 
children in the program." (Stuart y, Nappi) 



Thus, it appears established that emergency exclusion of handicapped 
students is permitted so long as due process is followed. More specif *c 
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guidelines were established in Mattie T. v. Holiday . T 977, a case heard in 
Northern District of Mississippi. Emergency conditions exist when: 

JJ* b 1 e 5 av1or [ e P resents «» Immediate physical danger 

to hnm/herself or others or constitutes a clea? emergency 
within the school such that removal from school is essential 
Such remova shall be for no more than 3 days and shall til* 
ger a formal comprehensive review of the child's I E P If 

2?1H 'Jh dls ??rjf nent as t0 appropriate placement of the 
child, the child's parents shall be notified in writing of 

ces hear V° i S , PeC1 ' al EdUCatl ' on) '"P"™ *■ Ex- 

cess hearing. Sena! 3-day removals from SPED a^e prohibited. 

In summary, there would appear to be current judicial support for 
1) determining that any non-emergency exclusion of handicapped students 
violates FAPE; 2) the fact that it is difficult and/or unnecessary to de- 
termine if the behavior is related to the handicap (if a child is handi- 
capped then f 1 applies, regardless of a relationship or lack of it to the 
handicap); and, 3) emergency exclusion of handicapped student is permitted 
under stringent conditions. 

A review of OCR opinions on this topic can be confusing in light of 
the previous discussion. Often, OCR cites that districts are in violation 
of Section 504 FAPE regulations for excluding a handicapped student prior 
to determination by*the district as to whether or not the behavior was re- 
lated to the handicap (Seattle School (WAV District No. 1; Corinth Munici- 
pal Separate School District; Lower Snoqualmie Valley School District No. 
407; Community (IL) Unit School District Number 300; and Fayette (MO) R-III 
School District). OCR.reasoning is based upon the premise that any reaction 
(i.e., exclusion) to a student's behavior is in violation of Section 504 
only if that behavior is part of a handicapping condition, in which case dis- 
crimination based upon a handicapping condition is present. Whether or not 
this distinction is semantically or factually different from some judicial 
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decisions is probably a moot issue in that OCR has net, in the 17 complaints 
reviewed, encountered a circumstance in which the behavior was determined 
not to be related to the handicap. As mentioned previously, it is apparently 
quite difficult to prove such a dichotomy. In all complaints on the issue, 
OCR found FAPE to have been violated under Section 504 if non-emergency ex- 
clusion was utilized. 

2. Grounds number 2 is based on a combination of statutes. Very 
specific procedural safeguards are accorded handicapped children in a variety 
of situations, and change of Dlacement is delineated as one of t'lose situa- 
tions. Courts have Consistently reasoned that disciplinary exclusion consti- 
tutes a change of placement ( Blue y. New Haven , 1981; S-l v. Turlington , 1981; 
Stuart v. Nappi , 1978; Sherry v. New York State , 1979). 

Given that, several procedural safeguards apply: 1) parents must re- 
ceive prior written noticeof the change (there are content requirements for 
that notice); 2) an appropriately constituted IEP committee must re-evaluate 
the student's IEP (there a»*e specific requirements for this process); and 3) 
although schools are not required to obtain parental permission prior to 
change of placement, if parents object to the change, then an opportunity for 
a due process hearing is required. It should be noted that thest- safeguards 
are in addition to the due process procedures required by any suspension or 
expulsion. Thus, if districts have excluded a handicapped student without 
flowing the previously cited safeguards, they have violated that student's 
legislative rights. 

The National Center for Law and Education writes: 

the court (Stuart v. Nappi) rules that the "expulsion of handi- 
capped children ... is inconsistent with the procedures estab- 
lished by the^Handicapped Act for changing the placement of dis- 
ruptive childrenv" 443 F. Supp. at 1243. As noted above, the 
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the Act does not preclude school authorities from dealing 
with emergency situations by suspending handicaoped stu- 
_ dents. 443 _F. Supp. at 1242-43.. 

While reiterating this principle as originally set - 
forth in Stuart, the Court of Appeals in S-l stated that 

rS i ex H 1 ?]j? a P r °P er disciplinary tocl under 

LP.L. S4-142J and Section 504 when the proper procedures 
are utilized and under the proper cimmstances." 635 F 
2nd at 348. The court emphasized that educational senr-es 
must continue to be provided during the expulsion period". 

The ambiguity between the court's findings that ex- 
pulsion is a proper disciplinary tool and that educational 
services must continue to be provided during the expulsion 
period can be clarified. Expulsion, as the term is used 
by the court, can be defined as an exclusion of a handi- 
capped student from his/her cu rrent temphasis added) educa- 
tional placement. This definition ?s consistent with the 
court s ruling that an expulsion constitute a change in 
educational placement triggering the procedural protections 
of P.L. 94-142. Any attempt by school districts to argue 
that the court's ruling requires their providing only home- 
bound tutoring should be susceptible to challenoe. In most 
instances, school districts will be unable to show that the 
student is being provided an appropriate education in the 
least restrictive environment" as required under the change 
in placement procedures. 

These decisions would seem to indicate that, except in emergency 
situations, exclusion from services is a violation of a handicapped stu- 
dent's rights. In the event that ongoing emergency exclusion has occurred 
other services should be provided and procedural safeguards must be followed 

It should also be noted that, though a child may be excluded under 
emergency conditions, that too, constitutes a change of placement if it ex- 
ceeds three days, and thus change of placement safeguards must be provided ' 
in addition to the usual due process requirements. Therefore, emergency 
exclusion is not a means by which a district can initially excluded a child, 
and then ignore procedural safeguards, since emergency suspension can not 
be extended or made permanent, but must lead to re-evaluation and placement. 
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OCR has also found districts in violation of required due process re- 
lative to exclusion defined as a change of placement (Seattle (WA) School 
District No. 1.; Community (IL) Unit School District Number 300). 

3. Education in the least restrictive environment is one of the most 
critical guarantees of Public Law 94-142 and Section 504. This guarantee 
precludes restrictive placement based on categories of handicapping condi- 
tions and allowing placement only based upon individual need. Stated posi- 
tively, students are to remain with no nhandi capped peers to the greatest 
extent possible. Both Stuart v. Nappi and Friendswood (also a U.S. 
District Court decision) utilized LRE as a basis for refusing districts the 
option of exclusion. Again, we can turn to the text of the Stuart case for 
clarification: 

Arh expulsion^ has the effect" hot ~only of changing a student's 

placement, but also of restricting the availability of alter- 
native placements. For example, plaintiff's expulsion may 
well exclude her from a placement that is appropriate for her 
academic and social development. This result flies in the 
face of the explicit majidate of the Handicapped Act which re- 
quires that all placement decisions be made in conformity with 
a child's right to an education in the least restrictive envi- 
ronment. Id. 443 F. Supp. at 1242-43. 

In the cases reviewed, OCR did not use LRE as a basis for determining 
violations of Section 504 due to disciplinary exclusic.i. This is not to say 
that it might not have been possible, simply that OCR'was presented with com- 
plaints concerning disciplinary exclusion that were couched in terms of de- 
nial of FAPE or due process. 

4. The right to continuation of the current placement during certain 
proceedings is guaranteed under P.L. 94-142. Those "certain proceedings" 
include "provisions concerning any proposal to initiate or change or refusal 
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to Initiate or change the identification, evaluation or placement of the 
'Child or the provision of FAPE" (National Center for Law and Education). 
Two criti.al points follow here; the first is explicit: since expulsion is 
a change of placement, any challenge to that "placement" will invoke pro- 
cedural safeguards which require that the student remain in his/her current 
placement unless emergency suspension has occurred ( Howard v. Friendswood : 
Stuart v. Nappij . In that case, emergency suspension does not constitute 
a chan^of placement unless suspension is for more than 10 cumulative days 
Utional Center for Law and Education). The second point is that this 
safeguard applies to students who have been referred for evaluation ev^n 
though they have not been identified as handicapped. This prohibits dis- 
tricts from excluding a student who might reasonably be expected to be 
handicapped and therefore entitled to the rights under P.L. 94-142. The 
reasoning for all the above is clearly stated in S^L v. Turling ton (heerd 
in U.S. District Court): "disciplinary proceedings do not supersede the 
rights of handicapped children under the Handicapped Act". 

5 & 6. As previously indicated, OCR investigations of Section 504 
violations, and court decisions based upon Section 504 (as well as P.L. 94- 
142) generally look to the requirements of FAPE, LRE, and due process in de- 
termining if Section 504 has been violated. If these three requirements as 
set forth in the Section 504 regulations have been violated, then discrimi- 
nation based upon a handicap is determined. These three requirements and 
OCR/judicial findings have already been presented. 

Discussion 

With that background in mind, let us turn to the earlier informally 
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posed questions. They will be considered in the same order in which they 
were presented. 

1. Although some court decisions and OCR rulings have indicated 
that a behavior must be related to the handicap in order for a" handicapped 
student to receive "special" disciplinary considerations, there are two 
reasons why there does not appear to be a need to pursue this line of 
thought: a) even among court decisions and OCR rulings that maintain this 
reasoning, only one of 30 court cases and none of 17 OCR findings reviewed 
were- able to make a distinction between the disruptive behavior and the 
child*'s handicapping condition; and b) Stuart v. Nappi argues persuasively 
that the issue is irrelevant since a handicapped student cannot, under any 
circumstances, be denied FAPE, and exclusion does just that. 

There is not a body of judicial or administrative decisions to sug- 
gest that any behavior which warrents disciplinary action should also re- 
quire a referral for evaluation as a possible handicapping condition. How- 
ever, if referral for evaluation has occurred prior to the behavior event, 
then ^ocedural safeguards accorded handicapped students are extended to 
the referred student. Some courts have not heald this opinion (Mrs. A.J. 
v. Special School Dist rict No. 1 ). but it appears that the movement is in 
favor of extending these safeguards to referred students. 

2. A school may never deny FAPE to a handicapped student. The 
school's flexibility lies in: a) emergency suspension followed by processes 
to assure FAPE; b) re-evaluation of IEPs prior to exclusion (as due process 
requires) and the opportunity to determine if another placement is more suit 
able for a student: and c) provision of appropriate services during an ex- 
clusion from current placement. 
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3; Oue process ".requirerrients are not identical ' for handicapped and 
nonhandicapped. P. L. 94-142 and Section -504 accord additional^ due process 
rights to. handicapped students. Disciplinary matters should be decided in 

.evaluation or devaluation staff ings which occur because of the neetJ to 

*, . . • > • 

consider change^ of placement/" • " 

• . The key decision makers in these kinds of di sci pi inarl "matters appear - 

to J>e the appropriately'.constituted IEP committee, as defined by relevant EHA 

regulations at fedefal , state, and. local "levels. This committee -is vested 

with what appears to be the critical decision "in these cases — the, appro- 

priatenessof placement. The appropriateness issue also fringes on the con- 

*■ , . * . 

tent of the IEP since it is in the specific goals-and objectives listed 

that the effectiveness of the IEP must, be evaluated. . Most of the judicial and 
OCR decisions examined referred the ultimate decision about appropriate 
placement back to the IEP committee. It should be noted 'that precedent has. 
been set which indicates that school boards, who have traditionally exer- 
cised final decision making on school exclusion, are not the appropriate de- 
cision makers for handicapped students (S-l v. Turlington) . The rationale 
is that school board officials lack the necessary expertise to determine 
appropriateness of placement for handicapped students. 

As of this writing, exclusion, with the exception of temporary sus- 
pension of no more than 10-15 days cumulative per school year ( P-l v . 
Shedd consent decree), is universally considered to be a change of place- 
ment for handicapped children triggering EHA and Section 504 protection. 
Serial suspension is frowned upon ( Hattie v. Hclladay ) since the intent 
of suspension is to deal with emergencies, and the use of serial suspension 
does not appear consistent with this intent. The inclusion of expulsion 
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or other disciplinary procedures as a part of a student's IEP is deemed per- 
missible so long as the IEP is individualized to meet specific individtfaf^ 
needs and is not a vehicle for circumvrnting the FAPE protection of federal 
law. Both suspension and expulsion are generally considered to be proper 
disciplinary tools under EHA and Section 504 so long as: 1) they are appro- 
priately included, in a studejifs^iEP; 2) follow the procedural' requirements 
of EHA and Section 504; and, 3) do not result in a complete and permanent 
cessation of provision of education services ( S-l v. Turlington ). 

4. The procedural safeguards outlined in P.L. 94-142 and Section 504 

t 

are required either prior to or concomitant with any form of exclusion. 

Summary 

Barring decisions or rulings by the courts or OCR which depart ra- 
dically from current positions, past decisions can be meshed 1 - and synthesized 
to produce a broad framework and some concrete direction for local districts 
to utilize as they face disciplinary issues involving handicapped students: 
T-tie framework and concrete direction, as provided by the court decisions and 
OCR, are consistent within certain parameters. These directions would indi- 
cate to school districts that 1) it to probable that any permanent exclusion 
of a handicapped student .violates the FAPE requirement, and 2) the procedural 
safeguards outlined- in-previous case law ^hat affect, all students, in P.L. 
94-142, and in Section 504 must be applied\o handicapped students in all 
cases where any type of exclusion* emergency or otherwise, is contemplated. 
These two directions, used as guiding pr.incip.les, will goalong way toward 
assuring the- guaranteed rights of handicapped students. 

If local school systems were to revise their overall disciplinary 
policies in such a way as to take into account the thrust of the decisions 
described and analyzed in this paper, they may avoid potential conflict and 
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litigation as well as the- need to establish dual disciplinary systems, i.e., 
one for the handicapped and one for the nonhandicapped . 

Issues Not Y et Addressed 

Several issues exist which have either not been addressed, or have 
not been addressed sufficiently to discuss a clear thrust of interpretation. 
These will likely continue to be clarified in upcoming decisions. The fact ' 
that Section 504 specifically includes alcoholism and chemical dependency 
as handicapping conditions (and its general broad inclusiveness of definition 
of handicaps) is something which has not yet received attention relative to 
discipline. These types of behavior are often some of the very ones which . 
specifically involve disciplinary action. Another controversial area will be 
criteria used to establish "appropriate"- placement in the least restrictive, 
environment given the propensity of a child to behave in ways likely to have 
disciplinary consequences, and whether IEPs could/should routinely" include 
disciplinary procedures. This area is squarely the responsibility of the • 
IEP committee and, thus, might best be resolved through professional rather 
than judicial means. Judges will likely be hesitant to become involved in 
these types of issues, although a lack of professional attention could pro- 
voke judicial intervention. An extremely difficult question that has sur- 
faced in some court findings and may become increasingly prominent is that 
of whether or not exclusion was due to inappropriate behavior that resulted ■ 
from an inappropriate placement. If so, how does this fact affect decisions 
concerning the exclusion and liabilities resulting from the exclusion. Yet 
another question -whichhas not been addressed is the manner in which the 
"rules" that govern disciplinary exclusion might also apply to disciplinary 
in-school suspensions. A'final unaddressed issue is one concerning what, ■ 



if any, effect would result from a change in the P.L. 94-142 or Section 
504 statutes or regulations. Given the current political climate, such 
changes are a possibility. Were they t.o occur, the basis for some of the 
legal, precedents could be undermined. 

Due to the limitless scope of situations potentially placing handi- 
capped children i disci pi i nary situations, it is difficult to predict 
what other unresolved issues will surface. It would appear, however, that 
many of the foundational judicial interpretations of federal policy in the 
area of disciplinary exclusion of handicapped children have been estab- 
lished, requiring only further elaboration and detail, rather than entirely 
new thrusts. 
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APPENDICES 

The full text of statutes, regulations, court cases and OCR find- 
ings that were cited in the body of this paper are included in the 
appendices. The organization is as follows: 

Appendix A: Public Law 94-142 (Selected Statutes) and 

Related Sections of Implementing Regulations 

Appendix B: Section 504 and Related Section: of Implement- 
ing Regulation ?, 

• Appendix C: Annotated Court Cases 

Appendix D: Court Cases: Full Text 0 

Appendix E: Summary of OCR Complaint LOFS 

Appendix F: OCR Complaint LOFS: Full Text 

The Education for the Handicapped Law Report is the source of most 
Of the above texts. Their permission and cooperation in making these 
texts available is greatly appreciated. 
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APPENDIX A 



PUBLIC LAW 94-142 (SELECTED STATUTES) AND RELATED SECTIONS 
OF IMPLEMENTING REGULATIONS 



i 1401(18). ["FY* appropriate public education"] 

I (18) The term "free appropriate public education" means special education and related services 

£ which (A) have been provided at public expense, under public supervision and direction, and without 

^ charge, (B) meet the standards of the State educational agency, (C) include an appropriate preschool, 

• elementary, or secondary school education in the State involved, and (D) are provided in conformity 

I with the individualized education program required under section 1414(a)(5) of this title. 



REGULATIONS 



R«t- 300.4 Free appropriate public education. 

As used in this part, the term "free appropriate public 
education** means special education and related services 
Which: 

(a) Are prov ded at public expense, under public supcrvi* 
sion and directnn, and without charge. 

(b) Meet the & 'andanis of the State educational agency, 
including the requirements of this part. 

(c) Include preschool, elementary school, or secondary 
school education in th» State involved, and 

(d) Ait provided in conformity with an individualized 
education program which meets the requirements under 
Regs. 300.340—300.349 of Subpart C. 



Reg* 300.301 Free appropriate public education- 
methods and payments. 

(a) Each State may use whatever State, local. Federal, and 
private sources of support are available in the State to meet 
the requirements of this part, lot example, when it is neces- 
sary to place a handicapped child in a residential facility, a 
State could use joint agreements between the agencies in- 
volved for sharing the cost of that placement. 

(b) Nothing in this part relieves an insurer or similar ihird 
party from an otherwise valid obligation to prov idc or to pay 
for services provided to a handicapped child. 



5 1412(5X8). [Least restrictive environment] 

1(B) procedures to assure that, to the maximum extent appropriate, handicapped children, including 
children in public or private institutions or other care facilities, arc educated with children who are not 

£ handicapped, and that special classes, separate schooling, or other removal of handicapped children 

j from the regular educational environment occurs only when the nature or severity of the handicap is such 

I that education in regular classes with the use of supplementary aids and services cannot be achieved 

I satisfactorily, and 



REGULATIONS 



Ret* 300.132 Least restrictive environment. 

A 

(a) Each annual program plan must include procedures 
which insufe that the requirements in Regs. 300.550- 
300.5S6 of Subpart E art met. 

(b) Each annual program plan must include the following 
information: 

(1) The number of handicapped children in the State, 
within each disability category, who are participating 
in regular education programs, consistent with 



Regs. 300.550O00.556 of Subpart b. 

(2) The number of handicapped children who are in sepa* 
rate classes or separate school facilities, or who are otherwise 
removed from the regular education environment. 

Reg. 300.305 Program pptions. 

Each public agency shall take steps to insure that its handi- 
capped children have available to them the variety of educa- 
tional programs and services available to nonhandicapped 
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children in the area served by the agency, including art, 
music, industrial arts, consumer and homemaking education, 
and vocational education. 

Comment. The above li*t of program options is not exhaustive, 
md could include any program or activity in which non handicapped 
students participate. Moreover, vocational education programs 
must be specially designed if necessary to enable a handicapped 
student to benefit folly from those programs; and the set-aside funds 
under the' Vocational Education Act of 1963, as amended by 
Pub. L. $4-482, may be used for this purpose. Pan B funds may 
also be used, subject to the priority requirements under 
Regs 3OO.320-3OO324. 

Reg. 300.306 Nonacademic services. 

(a) Each public agency shall take steps to provide 
nonacademic and extracurricular services and activities in 
such manner as is necessary to afford handicapped children 
an equal opportunity for participation in those services and 
activities. 

<b) Nonacademic and extracurricular services and ac- 
tivities may include counseling services, athletics, transpor- 
tation, health services, recreational activities, special interest 
groups or clubs sponsored by the public agency, referrals to 
agencies which provide assistance to handicapped persons, 
litd employment cf students, including both employment by 
'he public agency and assistance in making outside employ- 
ment available. 

Reg. 300.307 Physical education. 

(a) General. Physical education services, specially de- 
signed if necessary, must be made available to every handi- 
capped child receiving a free appropriate public education. 

(b) Regular physical education. Each handicapped child 
must be afforded the opportunity to participate in the regular 
physical education program available to nonhandicapped 
children unless: • 

< I ) The child is enrolled full time in a separate facility; or 
(2) The child needs specially designed physical education, 

as prescribed in the child's individualized education 

program. 

(c) Special physical education, if specially designed phys- 
ical education is prescribed in a child's individualized educa- 
tion program, the public agency responsible for the education 
of that child shall provide the services directly, or make 
arrangements for it to be provided through other public or 
private programs. 

(d) Education in separate facilities. The public agency 
responsible for the education of a handicapped child who is 
enrolled in a separate facility shall insure that the child 
receives appropriate physical education services in com* 
pliance with paragraphs (a) and (c) of this section. 

Comment. The Report of the House of Representatives on 
Pub. L. 94-142 includes the following statement regarding physical 
education: 

Special education as set forth in the Committee bill includes 
instruction in physical education, which is provided as a matter of 



course to all nonhandicapped children enrolled in public elementary 
and secondary schools. The Committee is concerned that although 
these services are available to and required of all children in our 
school systems, they are often viewed as a luxur> for handicapped 
children. 

€ * « 

The Committee expects the Commissioner of Education to take 
whatever action is necessary to assure that phweal education ser- 
vices are available to all handicapped children, and has specifically 
included physical education within the definition of special educa- 
tion to make clear that the Committee expects >uch services, spe- 
cially designed where necessary , to be pro\ ided as an integral part 
of the educational program of e ry handicapped child 

Reg. 300,533 Placement procedures. 

(a) In interpreting evaluation data and in making place- 
ment decisions, each public agency shall: 

(1) Draw upon information from a vanctv of .sources, 
including aptitude and achievement tests, teacher recom- 
mendations, physical condition, social or t iltural 
background, and adaptive behavior; w 

(2) Insure that information .obtained from all ot these 
sources is documented and careful!) considered, 

(3) Insure that the placement decision is made bv a.group 
of persons, including persons know ledgeahlc about the child , 
the meaning of the valuation data, and the placement options 
and 

(4) Insure that the placement decision is made in confor- 
mity with the least restrictive environment rules in 
Regs. 30O.S5O-3OO.5S4. 

(b) If a determination is made that a child is handicapped 
and needs special education and related services, an indi- 
vidualized education program must be developed for the 
child in accordance with Regs. 300 340-300.349 of 
Subpart C. 

Comment. Paragraph (a)( 1 ) includes a list of examples of sources 
that may be used by a public agency in making placement decisions. 
The agency would not have to use all the sources in e\er> instance 
The point of the requirement is to insure that more Man one source is 
used in interpreting evaluation data and in making placement deci- 
sions. For example, while all of the named sources would have to be 
used for a child whose suspected disabling is mental retardation, 
they would not be necessary for certain other handicapped children, 
such as a child who has a severe articulation disorder as his primary 
handicap., For such a child, the speech- language pathologist, in 
complying with the multisouree requirement, migl,t Use (I) a stan- 
dardized test of articulation, and (2) observation of ihe, child's 
articulation behavior in conversational speech. 

Reg. 300.550 General. 

(a) Each State educational agency shall insure that each 
public agency establishes and implements procedures which 
meet the requirements of Regs. 300.550*301) 556. 

(b) Each public agency shall insure* 

( I ) That to the maximum extent appropriate, handicapped 
children, including children in public or private institutions 
orothcrcare facilities, are educated with children who are not 
handicapped, and 
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' (2) That special classes, separate schooling or other re* 
. roovaJ of handicapped children from the regular educational 
environment occurs only when the nature or severity of the 
handicap is such that education in regular classes with the use 
of supplementary aids and services cannot be achieved 
satisfactorily. 

Keg* 300.551 Continuum of alternative placements. 

(a) Each public agency shall insure that a continuum of 
alternative placements is available to meet the needs of 
handicapped children for special education and related 
services. 

(b) The continuum required under paragraph (a) of this 
section must: 

(1) Include the alternative placements listed in the defini- 
tion of special education under Reg. 300.13 of Subpart A 
(instruction in regular classes, special classes, special 
schools, home instruction, and instruction in hospitals and 
institutions), and 

(2) Make provision for supplementary services (such as 
. resource room or itinerant instruction) to be provided in 

conjunction with regwur ch.ss placement. 

Reg, 300.552 Placements. 

Each public agency shall insure that: 

(a) Each handicapped child's educational placement: (1) Is 
determined at least annually, 

(2) Is based on his or her individualized education pro* 
gram, and 

(3) Is as close as possible to the child's home; 

(b) The various alternative placements included under 
Reg. 300.551 are available vo the extent necessary to imple- 
ment the individualized education program for each handi- 
capped child; 

(c) Unless a handicapped child's individualized education 
program requires some other arrangement, the child is edu- 
cated in the school which he or she would attend if not 
handicapped: and 

(d) In selecting the least restrictive environment, consider- 
ation is given to any potential harmful effect on the child or 
on the quality of services which he or she needs. 

Comment. Reg. 300.552 includes some of the main factors 
which must be considered in determining the extent to which a 
handicapped child can be educated with children who ait not handi- 
capped. The overriding rule in this section is that placement deci- 
sions must be made on an individual basis. The section alio requires 
each agency to have various alternative placements* available in 
order to insure that each handicapped child receives an education 
which is appropriate to his or her individual needs: 

The analysis of the regulations for Section 504 of the Rehabilita- 
tion Act of 1973 (34 CFR Part 104 — Appendi*. Paragraph 24) 



includes several points regarding educational placements of handi- 
capped children which are pertinent to this section: 

1. With respect to determining proper placunents, the analysis 
states: • • it should be stressed that, where a handicapped child 
is so disruptive in a regular classroom that the education of other 
students is significantly impaired, the needs of the handicapped 
child cannot be met in that environment. Therefore regular place* 
ment would not be appropriate to his or her need »•*.'* 

2. With respect to placing a handicapped child in an alternate 
setting, the analysis itaies that among the factors to be considered in 
placing a child is the need to place the child as close to home as 
possible. Recipients are required to take this factor into account in 
making placement decisions. The parents* right to challenge the 
placement of their child extends not only to placement in special 
classes or separate schools, but also to placement in a distant school, 
particularly in a residential program . An equally appropriate educa- 
tion program may exist closer to home; ami this issue may be raised 
by the parent under the due process provisions of this subject. 

Reg, 300,553 Non-academic settings. 

In providing or arranging for the provision of non- 
academic and extra-curricular services and activities, includ- 
ing meals, recess periods, and the services and activities set 
forth in Reg. 300.306 of Subpart C, each public agency shall 
insure that each handicapped child participates with non- 
handicapped children in those services and activities to the 
maximum extent appropriate to the needs of that chiJd. 

Omtmeiu. Reg. 300.553 is taken from a new requirement in 
the final regulations for Section 504 of the Rehabilitation Act of 
1973. With respect to this requirement, the analysis of the Section 
504 Regulations includes the following statement **{A new para- 
graph] specifies that handicapped children must also be provided 
non-academic services in as integrated a setting as possible. This 
requirement is especially important for children whose educational 
needs necessitate their being solely with other handicapped children 
during most of each day. To the maximum extent appropriate, 
children in residential settings are also to be provided opportunities 
for participation with other children.'* (34 CFR Pan 
104— Appendix, Paragraph 24.) 

Reg. 300,554 Children in public or private institutions. 

Each State educational agency shall make arrangements 
with public and private institutions (such as a memorandum 
of agreement or special implementation procedures) as may 
be necessary to insure that Reg. 300.550 is effectively 
implemented. c 

Comment. Under Section 6I2(5XB) of the statute, the require* 
ment to educate handicapped children with nonhandicapped chil- 
dren also applies to children in public and private institutions or 
other care facilities Each Sua. educational agency must insure that 
each applicable agency and institution in the Suae implements this 
requirement. Regardless of other reasons for institutional place* 
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auat, no child in an institution who is capable of education in a 
ftgtttarpcbtic school netting may be denied access to an education in 
tooting. 

Reg. 300.555 Technical assistance and training 
activities. 

Each State educational agency shall carry out activities to 
iame that teachers and administrators in ail public agencies: 

(a) Ait fully informed about their responsibilities for im- 
plementing Reg. 300.550, and 

(b) Ait provided with technical assistance and training 
accessary to assist them in this effort. 



Reg.?00.5S6 Monitoring activities. 

(a) The State educational agency shall cany out activities 
to insure that Reg. 300.550 is implemented by eacn public 
agency. 

(b) If there is evidence that a public agency mdces place- 
ments that are inconsistent with Reg. 300.550 of this sub- 
part, ttw State educational agency: 

(1) Shall review the public agency^ justification for us 
actions, and 

(2) Shall assist in planning and implementing any neces- 
sary corrective action. 
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$ 1415. Procedural safeguards 



$ 1415(a). (Establishment and maintenance] 

I (a) Any Stale educational agency , any local educational agency, and any intermediate educational 

I unit which receives assistance under this subchapter shall establish and maintain procedures in accor 

5 dance with subsection (b) through subsection (e) of this section to assure that handicapped children and 

J their parents or guardians are guaranteed procedural safeguards with respect to' the provision of free 

appropriate public education by such agencies and units. 



REGULATIONS 



Reg. 300.10 Parent. 

As used in this part, the term "parent** means a parent, a 
guardian, a person acting as a parent of a child, or a surrogate 
parent who has been appointed in accordance with 
Keg. 300.514. The term does not include the State if the 
child is a ward of the State. 

Ctmnrnt The term "parent" is denned to include perons 
aciing in the place of a parent, such as a grandmother or stepparent 
with whom a child lives, as well as persons who are legally respon- 
sible for a child's welfare. 

Reg. 300.514 Surrogate patents, 

(u)Ceneral. Each public agency shall insure that the rights 
of a child are protected when:. 

(1) No parent (as defined in Reg. 300.10) can be 
identified: 

(2) The public agency, after reasonable efforts, cannot 
discover the whereabouts of a parent; or 

(3) The child is a ward of the State under the laws of that 
State. 

(b) Duty of public agency. The duty of a public agency 
under paragraph (a) of this section includes the assignment of 
an individual to act as a surrogate for the parents. This must 
include a method ( I ) for determining whether a child needs a 
surrogate parent, and (2) for assigning a surrogate parent to 
the child. 

(c) Criteria for selection of surrogates. (0 The public 
agency may select a surrogate parent in any way permitted 
under State law. 

(?) Public agencies shall insure that a person selected as a 
surrogate: 

(i) Has no interest that conflicts with the interest of the 
child he or she represents: and 

(ii) Has knowledge and skills, that insure adequate repre- 
sentation of the child. 

id) Non-employee requ, sment:compensiaion> (I) A per- 
son assigned as a surrogate may hot be an employee of a 
public agency which is involved in the education or care ot 
the child. 

<2) A person who otherwise qualifies to he a surrogate 
parent under paragraph ic) and uht h ot dm section, is not an 
einplo>ce ot the ,igene\ sold} bet ausc he or she is paid h) the 
agenc) to serve as surrogate parent 



(e) Responsibilities. The surrogate parent may represent 
the child in all matters relating to: 

(1) The identification, evaluation, and educational 
placement of the child, and 

(2) The provision of a free appropriate public education to 
the child. 

Reg. 300.500 Definitions of "consent." "evaluation," 
and "personally identifiable/* 

As used in this part: •"Consent" means that: (a) Thf 
parent has been fully informed of alt information relevant to 
the activit) for which consent is sought, m his or her native 
language, or other mode of communication; 

(b) The parent understands and agrees in writing to the 
canying out of the activity for which his or her consent is 
sought, and the consent describes that activity and lists the 
records (if any) which will be released and to whom: and 

(c) The parent understands that the granting of consent is 
voluntary on the pan of the parent and may be revoked at rny 
time. 

"Evaluation" means procedures used in accordance with 
Regs. 30O.53O-3OO.534 to determine whether a child is 
handicapped and the nature and extent of ihe special educa- 
tion and ^elated services that the child needs The term means 
procedures used selectively with an indiv idual child and does 
not include basic tests administered to or procedures used 
with all children in a school, grade, or class. 

"Personally identifiable" means that information 
includes: 

(a) The name of the child, the child's parent, or other 
family member: 

(b) The address of the child: s 

(c) A personal identifier, such as the child's social secu- 
rity number or student number: or 

id) A list of personal characteristics or other information 
which would make it possible to identify the child with 
reasonable certainty. 



Reg. 300,50! General responsibility of public agencies. 

Each State educational agency shall insure that each public 
agency establishes and implements procedural safeguards 
which meet the requirements of Regs. 300.500-300 514. 
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S I4!S(bXlXC). [Prior written notice] 

(O written prior notice to the parents or guardian of the child whenever such agency or unit- 

(i) proposes to initiate or change, or 

(ii) refuse* to initiate or change, 

J^ 1 ^"^' valuation, or educational placement of the child or the predion of a fee 
appropriate .public education to ;he child; 



REGULATIONS 



Reg. 300.504 Prior notice; parent consent. 

(a) Notice. Written notice which meets the requirements 
under Reg. 300.505 must be given 10 the parents of a handi- 
capped child a reasonable time before the public agency: 

< 1 > Propose* to initiate or change the identification, 
evaluation, or euucaiional placement of the child or the 
provision of a free appropriate public education to the child 
or 

(2) Refuses to initiate or change the identification, evalua- 
tion . or educations! placement of the child or the provision of 
a free appropriate public education to the child. 

(b) Consent. (I) Parental consent must be obtained 
before: 

(i> Conducting a preplacement evaluation; and 

<H> Initial placement ofta handicapped child in a program 
providing special education and related services. 

(2) Except for preplacement evaluation and initial place- 
ment. consent may not be required as a condition of any 
benefit to the parent or child. 

tc) Procedures where parent refuses consent. (1) Where 
State law requires parental consent before a handicapped 
child is evaluated or initially provided special education and 
related services, State procedures govern the public agency 
in overriding a parent's refusal to consent. 

(2)(t) Where there is no State law requiring consent before 



a handicapped child is evaluated or initially provided special 
education and related services, ihe public agency ma> use the 
hearing procedures in Regs 30O.5O6-3O0.50K to determine 
if the child may be evaluated or initially provided special 
education and related services without parental consent 

(ii) If the hearing officer upholds the agenev , the agcnc> 
may evaluate or initially provide special education and te 
lated services to the child without the parent's convent, sub- 
ject to the parent's rights under Regs. 3IIU.5IU-.KJC) 513. 

Comment* I. Any changes in a child's special education pro- 
gram, after the initial placement, are m>t Mibjci t to parental consent 
under Pan B. but arc subject to ihe prior nonce requirement in 
paragraph (a) and the individualized eduction program require- 
ments in Subpart C. 

2. Paragraph (c) means tnat where State law requires parental 
consent before evaluation or before special education and related 
services are initially provided, and the pareni refuses (or otherwise 
withholds) consent. State procedures. su*:h ax obtaining a court 
order authorizing the public agency to conduct the evaluation or 
provide the education and related services, must be followed 

If. however, there is no legal requirement for consent outside of 
these regulations, the public agency may use the due process proce- 
dures under this subpart to obtain a decision to allow the evaluation 
or services without parental consent. The agency must notify the 
parent of its actions, and the parent has appeal rights as well as rights 
at the hearing itself. 
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51415(e)(3). (Child placement during proceedings! 

| . (3) During the pendency of any proceeding conducccd pursuant lo this section. unless the Stale or 



i 



* r : . • 9 * |»ui^uuim ii< im> Mrciion. unless ine Male or 

local educational agency and the parents or guardian otherwise agree, ihe child xhall remain in the ihen 
cufTtMcducatK>nal placement of such child, or, if applying for initi.il admiss,on to a publu school 
shall, with the consent of the parents or guardian, be placed in ihc puhlic school program until all such 
proceedings have been completed. 



REGULATIONS 



Reg. 300.513 Child's status during proceedings. 

(a) During he pendency of any administrative or judicial 
proceeding regarding a complaint. u«!css the public agency 
and the parents of the child agree otherwise, the child in- 
volved in the complaint must remain in his or her present 
educational placement. 

(b) If the complaint involves an application for initial 
admission to public school, the child, with the consent of the 



parents, must he placed in the public school program until the 
completion of all <hc proceedings, 

Cmnment. Scciion 300.513 does noi permit a child's placement 
io he changed during a complain! preceding. unlcv» the parent, and 
agencv agree otherwise While ihc placement ina\ noi he chanced 
this does m?i preclude the agency from uxing its normal procedures 
for dealing withchildrcn whoarcendamunng themselves or otherv 



51415(e)(4). ( Jurisdiction of U.S. district courtsj 

(4) The district couns of the United States shall have jurisdiction of actions brought under this 
subsection without regard to the amount in controversy. 
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APPENDIX B 



SECTION 504 AND RELATED SECTIONS OF 
IMPLEMENTING REGULATIONS 



$794. Nondiscri min a ti on under Federal grants and programs. 

No otherwise qualified handicapped individual in the Uniced Scales, as defined in secdon 706(6) of this' 
tide, shall, solely byxeaspn of hishandicap. be excluded from the participation in, be denied chc benefits 
of, or be subjected to discrimination under any program or activity receiving Federal financial assistance ° 
or under any program or activity conducted by any Executive agency or by the United States Postal 
Service. The head of each such agency shaUjpromulgate such regulations as may be necessary to earn- 
out the amendments to this section made by the Rehabilitation, Comprehensive Services jnd Develop- 
mental Disabilities Act of 1973. Copies of any proposed regulation shall be submitted to appropriate 
authorizing committees of the Congress, and such regulation may take effect no earlier than the thirtieth 
day after the date on which such regulation is so submitted to Nuch committees 

?ub.L.93.tl2,ritlcV,§504.Scpt.26,l973.87Stai 394; amended Pub. L. 95-602, Title I * 1 19 Nov g IQ7R 
92 Stat. 2982. > ' lv -*'» lv,a - 
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Reg. 104 J3 Free appropriate public education. 

(a) General. A recipient that operates a public elementary 
or secondary education program shall provide a free appro- 
priate public education to each qualified handicapped person 
who is in the recipient's jurisdiction, regardless of the nature 
or severity of the person's handicap. . 

(b) Appropriate education, (1) For the purpose of this 
subpart, the provision of an srwopriate education is the 
provision of regular or special eduction and r elated aids and 
services that (i) are designed to meet individual educational 
needs of handicapped persons as adSpifcly aTlhc needs of 
nonhaiidlaipped persons are met and.(ii) arc based upon 
adherence to procedures that satisfy the requirements of 
Regs. 104.34, 104.35. and 104.36. 

(2) Implementation of an individualized education pro* 
gram developed in accordance with the Education of the 
Handicapped Act is one means of meeting the standard estab- 
lished in paragraph (bXIXi) or this section. ^ 

(3) A recipient may place a handicapped persciMS or refer 
such person to a program other than the one that it operates as 
its means of carrying out the requirements of this subpart. If 
so, the recipient remains responsible for ensuring that the 

' requirements of this subpart $ftf met with respect to any 
Handicapped person so placed* or referred. 

(c) Free education —(I) General. Foi the purpose of this 
section, the provision of a free education is the provision of 
educational and related services without cost to the hand- 
icapped person or to his or her parents or guardian, except for 
those fees that are imposed on nonhandicapped persons or 
their parent or guardian. It may consist either of the provi- 
sion of free services or. if a recipient places a handicapped 
person in or refers such person to a program not operated by 

• the nxtpient as its means of carrying out the requirements of 
this subpart, of payment for the costs of the program. Funds 
available from any public or private agency may be used to 
meet the requirements of this subpart. Nothing in thfescction 



shall be construed to relieve an insurer or similar third party 
from an otherwise valid obligation io provide or pay for 
services provided to a handicapped person. 

(2) Transportation. If a recipient place, a handicapped 
person in or refers such person to a program not operated by 
the recipient as its mean*? of carrying out the requirements of 
this subpart, the recipient shall ensure that adequate transpor 
tation to and from the program is provided at no greater cost 
than would be incurred by the person or his or her parents or 
guardian if the person were placed in the program operated by 
the recipient. 

(3) Residential placement. If placement in a public or, 
private residential program is necessary to provide a free, 
appropriate public education to a handicapped person be- 
cause of his or her handicap, the program, including non- 
medical care and room and board, shall be provided at no cost 
to the person or his or her parents or guardian. 

(4) Placement of handicapped persons by parents. If .a 
recipient has made available, in conformance wth tt\c xe- 
quirements of this section and Reg. 104.34, a tree appropri- 
ate public education to a handicapped person and the person s 
parents or guardian choose* to place the person in a private 
school, the recipient is not required to pay for the person's 
education in the pi i vale school. Disagreements between a 

- parent or guardian and a recipient regarding whether the 
recipient has made such a program available or otherwise 
regarding the question of financial responsibility are subject 
to the due process procedures of Reg. Iu4 J6. 

(^Compliance. A recipient may not exclude any qualified 
handicapped person from a puKlic elementary or secondary 
education after the effective date of this part. A recipient that 
is not, on the effective date of this regulation, in fulj com- 
pliance with the other requirements of the preceding para- 
graphs of this section shall meet such requirements at the 
earliest practicable time and in no event later than 
September I, 1978. 
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Reg* 104*34 Educational setting* 

• **(a) Academic setting. A recipient to which this subpart 
applies shall educate, or shall provide for the education of. 
each qualified handicapped person in its jurisdiction with 1 
persons who are not handicapped to the maximum extent 
appropriate to the needs of the handicapped person. A recip- 
ient shall place a handicapped person in the regular educa* v. 
tional environment operated by the recipient unless it is 
demonstrated by the recipient that the education of the person 
in the regularenvironment with the use of supplementary aids 
and services cannot be achieved satisfactorily. Whenever a 
recipient places a person in a setting other than the regular 
educational environment pursuant to this paragraph, it shall 
take into account the proximity of the alternate setting to the 
person's home. 

(b) Nonacademic settings. In providing or arranging for 
the provision of nonacademic and extracurricular services 
and activities, including meals, recess period*, and tfce ser- 
vices and activities set'forth in Reg. 104.37(a)(2). a recipient 
shall ensure that handicapped persons participate with non- 
handicapped persons in such activities and services to the 
maximum extent appropriate to the needs of the handicapped 
person in question. 

(c) Comparable facilities. If a recipient, in compliance 
^ with paragraph (a) of this section, operates a facility that is , 

, identifiable as being for handicapped persons, the recipient, 
shall ensure that the facility and the services and activities 
provided therein are comparable to the other facilities, ser- 
vices, and activities of the recipient. 



Reg* 104.36 Procedural safeguards. 

A recipient that operates^ public elementary or secondary 
education program shall establish and implement, with re* * 
spect to actions regarding the identification, evaluation, or 
educational placement of persons who. because of handicap, 
need or are believed to need special instruction or related 
services, a system of procedural .safeguards that includes 
- notice, an opportunity for the parents or guardian of the 
person to examine relevant records , an imparticl hearing with 
opportunity for participation by the person's parents or 
guardian and representation by counsel, and a review proce- 
dure. Compliance with the procedural safeguards of section 
$15 of the Education of the Handicapped Act is one me*ns of 
meeting this requirement. 
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ANNOTATED COURT CASES 
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APPENDIX C 
ANNOTATED COURT CASES 



JOHN BLUE« 

v. 

New Haven Board of Education, et of., 
No. N 81-41 

United States District Court, Connecticut 
March 23, 1981 

EOen Bree Burns, District Judged 

Motion for preliminary injunction to restrain board of education from conducting any expul- 
sion hearing or taking any other steps to expel student from school, and to direct his reinstatement 
into special education program or some other suitable program pending a final determination on the 
merits. Following suspension of child because, inter alia, of altercation with teacher, principal 
recommended that school board expel child. Planning and placement team recommended 
homebound instruction until expulsion hearing was conducted and continuation of homebound 
instruction or placement at Trowbridge School if child was expelled. Parent obtained temporary 
restraining order preventing child's expulsion pending hearing on motion for preliminary 
injunction. 

HELD, plaintiff has made a persuasive showing of irreparable harm and likelihood of success! 
on the merits and is entitled to preliminary injunction. Any attempt by LEA to expel child from! 
school or otherwise change his educational placement during the pendency of his special education 
complaintwould violate 20U.S.C.§ 1415(e)(3). Since the child has already been excluded for more 
than 10 consecutive days and* under Connecticut law, such an exclusion is tantamount to an 
expulsion, child is being denied right to remain in his present education placement during the 
pendency of his special education complaint. Child is entitled to have his educational placement 
changed by the PPT, and not through the school's normal disciplinary procedures, and to have any 
PPT placement decision reviewed pursuant to the procedures contained in 20 U.S.C. § 1415(b)-(e). 
Moreover, homebound instruction pending expulsion and, following expulsion, either continuing 
that instruction or placement at Trowbridge deprive child of his right to an education in the least 
restrictive environment. 
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JANE DOE, on behalf of her minor son, 
DENNIS DOE, Individually and on behalf 
of all other persons similary situated, 
Plaintiffs 



KENNETH J* ROGER, Individually and in 
his capacity as Superintendent of the School 
City of Mishawaka; JOHN SHOTTS, 
Individually and as Director of Special 
Education for the School City of - 
Mishawaka; RONALD KRONE WITTER, 

, GEORGE VERNASCO, ELVIRA 
TRIMBOU, SAMUEL MERCANTINI 
and ROSEMARY SPALDING, 

_ Individually and in their official capacity as 
Members of the Board of School Trustees of 
the School City of Mishawaka; 
HAROLD H. NEGLEY, in his official 
capacity as Indiana Superintendent of 
Public Instruction; and GILBERT 
BLITON, in his official capacity as Director 
of Special Education for the State 
Department of Public Instruction, 
Defendants. 

Civ. A. No. S 79-14 



violated student's rights under Education of the Handi- 
capped Act, 20U.S.C. §§ 1401 et seq.. EHA regula- 
tions, and. Equal Protection Clause of 14th Amend* 
ment. Student was suspended with recommendation 
for expulsion and was expelled for remainder of school 
year following expulsion hearing. Student's attorney 
indicated that expulsion would be appealed and re- 
quested Rule S-l hearing. Rule S- 1 is State regulation 
establishing, among other things, specific procedures 
to be used in placemer of mildly mentally handi- 
capped students and other students needing special 
education. Shortly thereafter, parties agreed that, 
pending finlhcr legal action, student would be placed 
in interim icducauona! program,' which he was. This 
action followed. fc 

HELD* students whose handicaps caused them to be 
disruptive cannot be expelled or indefinite^ sus- 
pended; the school is allowed only to trans! vr the 
student to an appropriate, more restrictive environ- 
ment. Whether a child's handicap is the cause of the 
child's propensity to disrupt must be determined 
through the change of placement procedures required 
by EHA. To subject handicapped students to the same 
disciplinary expulsions as other *Ments is not to in- 
vidiously discriminate against the handicapped in vio- 
lation of the Equal Protection Clause of the 44th 
Amendment. * 



United States District Court 
N.D. Indiana 
South Bend Division 

November 21 f 1979 

Supplementary Entry December 3, 1979 

Allen Sharp , District Judge 

Counsel for Plaintiffs: Kyle M . Payne, Legal Services 
Program of Northern Indiana, Inc., South Bend, 
Indiana 

Counsel for Defendants: Theodore L. Sendak, 
Attorney General of Indiana, Ronald J. Semler, 
Deputy Attorney General, Indianapolis, Indiana, 
James i. Olson. Mishawaka, Indiana 

Action by ' mildly mentally handicapped*' student 
' and his mother alleging that expulsion from school 
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HOWARD S. et aU Plaintiffs, 
v. 

FRIENDSWOOD INDEPENDENT 
SCHOOL DISTRICT ct at, 
Defendants, 

Civ. A. No. G-7S-92. 

United States District Court, 
S. D. Texas, 
Galveston Division. - T 

June 23, 19tf8. 

• Parents of handicapped minor spyght 
injunctive relief to- insure that minor re- 
ceived necessary and appropriate treatment 
and education. On motion for preliminary 
injunction, the District Court, Cowan, J., 
held that school district violated its fcg-il 
obligations under the Rehabilitation Act of 
1976 and under the Fifth and Fourteenth 
Amendments with respect to high school 
student who had minimal brain damage and 
emotional problems, and failed to pruft,!t 
constitutionally rotjuirrd hearings with re- 
spect to student's constructive expulsion 
mandating issuance of preliminary injunc- • 
tion requiring school district to pay cost of 
student's private schooling necessitated by 
his difficulties. 

Order accordingly. 

L Schools and School Districts c=»l48 

Regulations issued by the Secretary of 
Health, Education and Welfare under the 



Rehabilitation Act of 1973, the Education 
for All Handicapped Children Act of 1975, 
and the amendment* of 1974 arc reasonably 
related to the purjv>ses of the enabling leg- 
islation. Rehabilitation Act of 1973, § 504, 
29 U.S.C.A. § 794; -Education of the Handi- 
tipped Act, § 602 as amended 20 U.S.C.A. 
**M01. 

2* Ci*i! Rights e=» 13.4(1) 

Schools and School Districts c=>115 
The Civil Rights Act and the Rehabili- 
tation Act of 1973 afford a private cause of 
action to handicapped students who arc do- 
med necessary and appropriate treatment 
and education. 42 U.S.C.A. § 1933; Rcha- 
bilitation Act of 1973, § 504, 29 U.SCA 
5 794. 

1 Injunction *=»147 

For purposes of preliminary injunction 
evidence established that school district vic^ 
lated its legal obligations under the Reha- 
biltUtjpjLAct of 1973 and under the Fifth 
and Fourteenth Amendments _with respect 
to hi^school student who' had minimal 
brain damage and emotional problems and 
failed to provide constituU'Qj}al|y required, 
hearings with resect to stadent ^construe-' 
|^ v ^ x iL^5L on . mandating issuance of pre- 
hminary injunction requiring a school dis- 
trict to pay cost of student's private school- 
mg necessitated by his difficulties. Reha- 
bilitation Act of 1973, § 504 29 JLTSC \ 
§ 794; U.S.C.A.Const. Amends. 5, 14. " ' 
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MATTIET., et al. % 

' Plaintiffs 



v. 

CHARLES E. HOLLADAY, et aL , 
Defendants 

Civil Action 
No. DC-75-31-S 

Northern District ot Mississippi 
DelL Division 

ORMA R: SMITH, District Judge 
January 26, 1979 



Class action was on behalf of all school children in 
the State of Mississippi who axe handicapped or re- 
garded by their schools as handicapped. Plaintiffs as- 
serted that the speciai education policies and practices 
of the state and local defendant officials violated their 
rights under the Education of the Handicapped Act, 
Section 504 of the Rehabilitation Act of 1973, as 
amended. Title I of the Elementary ancf : Sc.ondary 
Education Act of 1965, and the equal protection ami 
due process clauses of the Fourteenth Amendment to 
the United Suces Constitution. Summary judgment 
was granted for the plaintiffs, the court declaring, inter 
alia, that the defendants had violated the plaintiffs* 
rights under EHA to 1) procedural safeguards; 2) ra- 
cially and culturally nondiscriminatory tests and pro- 
cedures used to classify them as handicapped and place 
them in special education programs; 3) educational 
placement in the teaM rej»;rictive environment; and 4) a 
y program to locate and identify ail handicapped children 
in the state in need of spccbi education services. Con- 
sent agreement developed pursuant to court's order 
specifies the policies, monitoring procedures and en- 
forcement mechanisms to be implemented by the state 
defendants toremedy the violations found by the court. 
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MRS. A. J M on behalf of herself and her 
daughter, K. J., 

PlaintifT 

v. 

SPECIAL SCHOOL DISTRICT NO- J, 
<■ Defendant 

Civ. No. 4-77-192 

United States District Court 
D. Minnesota, Fourth Division 

October 12, 1979 

MacLaughlin, District Judge 

Counsel for Plaintiff: William F. Mcssingcr, 
Minneapolis. MN; James E. Wilkinson. Ill, 
Coalition for the Protection of Youth Rights,, 
Central Minnesota LegaJ Services, Minneapolis, 
MN 

Counsel for Defendant: Frederick E. Finch, 
Fredrikson, Byron, Colborrt. Bisbee & Hansen, 
P. A., Minneapolis, MN 

Action brought pursuant to 42 U.S.C. § 1983 to 
challenge the lawfulness of procedures utilized by a 
school district (LEA) in the 15-day suspension of a 
child for disciplinary reasons. The plaintiffs, a mother 
and her daughter, alleged that the LEA did not comply 
with the Suit's **PupiI Fair Dismissal Act/' Minn. St. 
4 J 127.26 - 127.39, or with Federal and State statutes 
concerning handicapped students. At the time of her 
suspension, the student was the subject of an ongoing 
••formal educational assessment," as defined in State 
statutes and regulations, but was not being treated as a 
special education student or handicapped child by the 



LEA; nor had the ongoing assessment process yet 
culminated in any identification of the student as a 
handicapped child or any proposed course of action as 
to her future educational placement. Plaintiff sought 
declaratory, and other equitable relief, as well as attor- 
neys' fees pursuant to 42 U.S.C. § 1988. 

HELD, plaintiff is entitled to a declaratory judgment 
that the 15-day suspension was unlawful under State 
law and to have expunged from her school records any 
reference to the suspension. This relief is appropriate 
even if the ground* for her suspension were approptv 
ate, and even if she would have been suspended in any 
event, because the procedures u.ilized by the LEA 
were deficient under the State's "Pupil Fair Dismissal 
Act." 

School officials had no obligation to treat the student 
as a handicapped or special education student when the 
suspension was imposed, and. therefore, it was un- 
necessary to provide additional hearing procedures or a 
formal hearing. State and Federal [§ 1415(b)(1)(C)] 
heating procedures are clearly designed to minimize 
the risk of misclassification and to provide input of the 
parent andxhild in the identification or classification 
decision; thus, schools are under a clear obligation to 
make the classification decisions through an exclusive 
formal process. For defendants to have treated the 
student as handicapped on (he basrs of an assumption, 
as plaintiff contended, would have required defendants 
to ignore and even violate Federal and State law con- 
cerning classification or identification 
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P-l by ami tawgh his mother and next friend, M-l 
' " by and through his mother and next friend, M*2 
: P*3 by and through his father and next friend , M -3 
P4byandthroughhismothrrandnext friend, M-4 
- P*5by and through his mother and next friend, M-5 
P-*;P-7 by and through his mother and next friend, 
• M^p.8byandthroughhtsmotherandnextfrienxJ, 
a : M-S;P*9by and through his motherand next friend, 
* ' M-9; P-10 by and through his mother and next 
friend, M-10; P-l I by and through his mother and 
oe*t friend, M-1I, 

Plaintiffs 



v, 

MARK SHEDD, individually and as Commissioner, 
State Department of Education, FRANCIS 

, M ALONE Y, individually and as Commissioner, 
Department of Children and Youth Services, 
< < Defendants 

BARBARA BR ADEN, individually and in her 
capacity as Acting Superintendent, Hartford Public 
Schools, KATE CAMPBELL, FREDERICK 
BASHOUR, ROBERT BUCKLEY, CURTISS 
CLEMMENS* JIMMIE BROWN, MARIA 
SANCHEZ, BARBARA KENNY, M. SUSAN 
GINSBERG. MYLES HUBBARD, individually 
and in their official capacities as members of the 
Hartford Board of Education 

Defendants and Third Party 
v Plaintiffs 

v. 

THE CITY OF HARTFORD, JOHN A. SULIK, City 
Manager of the City of Hartford, JOHN P. 
WAL$H, Director of Finance of the City of 
Hartfoid, GEORGE ATHANSON, Mayor of 
Hartford, NICHOLAS R. CARBONE. OLGA W. 
THOMPSON, WILLIAM Dl BELLA, RICHARD 
SUISMAN, MARGARET TEDONE, SYDNEY 
GARDNER, MILDRED TORRES, ROBERT 
LUDGIN, and RAYMOND MOTEIRO. members 
of the Court of Common Council of the City of 
Hartford, 

Third Party Defendants 

No. 78-58 # 

D. Connecticut 
March 23, 1979 

T. EMMET CLARIE, Chief Judge 



Action on behalf of six children in the Hartford , CT, 
School SystenTc!aimed that State Commissioner of 
Education, Superintendent, and Members of Hartford 
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Board of Education denied plaintiffs their right to a free 
and appropriate program of special education in viola- 
tion of the Education for Aii Handicapped Children 
Act, Pub. L.-94«142, and the due process and squa! 
protection clauses of the U.S. Constitution by denying, 
in some instances, certain procednral protections, fail- 
ing to provide proper individualized education pro- 
grams, and delaying placement in appropriate pro- 
grams for up to two years: 

Although number of plaintiffs was increased to II, 
class certification was denied; additional defendants, 
\e. 9 Mayor, City Manager, Director of Finance and 
Numbers of Hartford City Council, and Commission 
of^tate Department of Children' and Youth Services, 
wen^aJ^ed. 

flowing pre-trial motions, including denial of 
defendants' motior to dismiss, and certain changes in 
the Hartford special wiucation system— addition of 
new staff for special education, development of certain 
standard forms, initiatian of programs of in-scwice 
tmining of sWciJ education personnel, and reforms in 
identification^ evaluation and programming, the par- 
ties agif cd to the cv:ty of a consent decree, the terms of - 
which satisfy the specific educational needs of the 
named plaintiff^ Moreover, under the decree, the 
policies, practicc^and procedures are to serve to bene- 
fit other handicap**! children in the Hajtford School 
System, and are to\be fully implemented by Septem- 
ber 1, 1979. The decree is ordered on the agreement 
that nothing siatcdthfrein shall constitute an admission 
by the defendants of\any unlawful practices, i:or an 
admission by the plaintiffs that the decree fully satis- 
fies defendants 1 obligafjons under Pub. L. 94-142, the 
Rehabilitation Act of 1973, § 504, the due process and 
equal protection clau.sesW the U.S. Constitution, or 
the Connecticut GcncrahStatutcs. 

The prcwisions of thelconscnt decree concerning 
specific subject areas will be found at the page indi- 
cated under the followinglindex: 



551;I65 

551:166 
551:168 
551:169 

551:170 
551:171 
551:171 
551:173 
551:173 

551:174 

551:175 
551:176 
551:176 



Introduction \ 
I. Programming and Placement of 

Named Plaintiffs 
II. Court Expert 

III. Free and Appropriate 

IV. Least Restrictive 
Alternative 

V. Procedural Protections 
VI. Individualized Educai ion Programs 
VIL Timelines for Placemfc 

Vin. Discipline 

IX. Identification of First 
Children 

X. State Department of | 
Responsibility 

XI. Standard Forms 
XII. Dispute Resolution 



Education 
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Priority 
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JEAN SHERRY, Individually and as Next 
Friend of her Infant child, DELOWEEN 
SHERRY, 

Plaintiff 

v. 

NEW YORK STATE EDUCATION 
DEPARTMENT, New York State School 
for the Blind, and the Olean City School 
District 

Defendants 

No. Civ-79-17 

United States District Court 
W.D. New York 

November 5, 1979 

CURTIN, Chief Judge 

Counsel for Plaintiff: Monroe County Legal 
Assistance Corp.* Southern Tier Legal Services 
(Michael L. Hanley, Olean, N.Y., of counsel) 

Counsel for State Defendants: Robert D. Stone, 
Albany, N.Y., New York State Education 
Department (Seth Rockmuller, Buffalo, N.Y., of 
counsel) 

Counsel for Defendant Olean City School District: 
Shane & Franz, Olean, N.Y. (J. Michael Shane, 
Olean, K Y., of counsel) 

Action for injunctive and declaratory relief concern- 
ing suspension of handicapped child from State school 
for the blind, allegedly in violation of Education of the 
Handicapped Act, 20 U.S.C §§1401 // seq. % and 
§ 504 of the Rehabilitation Act of 1973. The multiply- 
handicapped child was removed from the New York _ 
State School for the Blind and hospitalized for treat- 
ment of self-inflicted injuries. Three weeks later, the 
Superintendent of the School, which was run directly 
by the State, informed the child's mother that the 
school had insufficient staff to supervise the child and 
that a return to the residential program would be im- 
possible until her condition changed or more staff was 
hired. Shortly thereafter, following a multidisciplinary 



meeting at the local district high school, the Superin- 
tendent told the mother that if she insisted on returning 
the child, the school would suspend her and, if she 
requested it, provide a suspension hearing. The local 
school district concluded it had no appropriate program 
for the child and discontinued day program assistance; 
the mother requested an impartial due \ ■ cess hearing, 
pursuanttoEHA § 1415, fromtheStatr .kx>I. Within 
a week, the school suspended the child, informing the 
mother that the suspension would be revoked 
whenever "it appears to be in [the child's] and the 
school's best interests to do so" and that a hearing 
would be provided, at which the mother and child had a 
right to representation by counsel. 

HELD, allegation that SEA has not provided the 
impartial hearing required by § |415(eX2) a fortiori 
asserts a claim over which the court has jurisdiction 
under § 1415. Although existence of meaningful ad* 
ministrative enforcement mechanism might preclude 
judicial review of private claim under § 504, since such 
a mechanism is lacking, neither the doctrines of 
exhaustion of administrative remedies or primary 

* jurisdiction applies. While plaintiff has been reinstated 
in residential program, claim is not moot because the 
review procedures complained of are still those 
utilized; moreover, given plaintiffs condition, there is 

^ a significant likelihood that problem could repeat itself 
and the right to review, if any, would again become an 
issue. 

Although during child's hospitalization and perhaps 
for a short period of time thereafter, it can reasonably 
be argued that no change of placement, occurred and, 
therefore, no agency hearing or other safeguards under 
EHA were required, when, approximately one month 
later, child was no longer in residential program and 
temporary program of day assistance had terminated, 
change ir: ths child's educational placement had oc- 
. curred within the meaning of $ J415. / 

State regulations governing "due process hearing" 
for residents of State operated facility rhat do not 
employ w impartial hearing officer or provide for 
maintenance of placement pending resolution of a 
complaint arc notjn compliance with $ 1415. 

A defense of lack of staff cannot justify a default by 
State educational agency in the provision of an appro- 
priate education to a qualified handicapped child. 
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CHRISTIAN STANLEY,^, and through his mother and next friend, LINDA STANLEY, 



v. 



School Adminl^geU^No. 40 for Milford - Mont Vernon, New Hampshire, „ a/., 
No. 80-9-D 

United States District Court for the District of New Hampshire 
January 15, 1980 
O'Connell, District Judge 

a- S\ T 0t ' 0n f0r d 5 cIara,0, y ™ d injunctive relief to prevent LEA mam sus-ndine learning 

regional special education consortium, outdaring that year was suspended six times -onceforu* 
of profanity, the balance for failure to come to detention. Prior «o the last of thesTsusDensfonsT 

^SSSS^ "? W?*-" 1 WOuld hold « hearingS^nX^tt 
nave counsel present. The school board suspended the child for 21 days "for nTelect or refusal to 

in JS'SS? f ° r prc,iminar >' '"junction denied in most respects. Child is unlikely to succeed 
kSSSS^S^S^^ * discrimination on *c basis of his handicap. Evidence 
hv S ™n. dBniptI VC behaV,or was not caused to ^ substantial degree by his handicap or 

mSiSSSSS^t Pr08 T * b K l rathCr 5 y ^° US family probIcms - although 
suspension involved is longer than that considered in Goss v. Lopez, 419 U S 565 (1975) more 

5ft?? P JS CedUnU J Saf f8 uaKls th an are required by Go« were afforied and b is unlikely 

2r, a ^ *? 5 bchaV,0r has not been shown t0 * substantially related to the child's 
SuK ^i^, a "? P 5 ,0 rcmCdy i ha «»?andicap. the unequal treatment that is the haiS 

tbe^tsTSrcSm " y 15 hCrc " 0t SUfficient1 ^ evid0nt t0 predict success on 
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K*thy STUART, by and through her 
mother and next friend, Joan 
Stuart Plaintiffs, 

v. 

PatnuaJe NAPPI, Individually an* in hb 
capacity aa Superintendent, Danbury 
PobKc Schools, Carl Susnitsky, Hen* 
riq-je Antonio, Paul Werner, Paul Baird, 
Theresa Boccussi, Bunny Jacobaon, To* 
aio Pope, Barbara Baker, Henry Bessel 
Robert Jones, Individually and in their 
capacities aa Members of the Danbury 
Board of Education, Defendants. 
Civ. No. B-77-381. 

United States District Court, 
V. Connecticut. 

Jan. 4. M 

Proceeding was instituted on motion of 
plaintiff to obtain preliminary Yelicf against 

disclosure. The Contract Compliance Of ficrr 
will inform the contractor of such a determi- 
nation. The comracior may appeal that ru!. 
ma to the Director of OFCC within 10 <J. ys. 
The Director of OFCC shall make a final 
determination within 10 days of the filinj of 
theappeaJm 

..♦her expulsion from high school by defend- 
ants. Tha District Court, Daly, J., held that 
' preliminary injunction would issue to enjoin 
' defendants from conducting a hearing to 
expel plaintiff from high school and to re- 
quire defendants to conduct an immediate 
review of plaintiffs special education pro* 
gram where plaintiff made a persuasive 
showing of possible irreparable injur}* in 
that she had deficient academic skills 
caused by a complex of learning disabilities 
and limited intelligence and, jf. expelled, 
would be without any educational program 
from date of expulsion untiTiuclilTmT*a3 
another review was' held and an appropriate 
educational program developed, and pbliji- < 
•iff demonstrated probable success on mer- 
its of federal claimsjhat she was denied her 
- rfgnts unJcr thYEducation of the Handi- 
capped Act to appropriate public-education, 
to fomain in her present placement until 
rcsoloUon of jher special education com- 
plaint, to an education in the least restric- 
tive environment, and to have all changes 
of placement ; effectuated in accordance 
with prescribed procedures. 
Preliminary relief ordered. 



L Injunction <^ 136(3), 137(4) 

A plaintiff wishing to obtain :i prelimi- 
nary injunction must demonstrate cither 
probable success on the merit* <»f the claim 
and possible irreparable injury or sufficient- 
ly serious questions going to the merits of 
the claim and a balance of hardships tipping 
decidedly in his favor. 

2. Injunction c=> 136(3), 137(4) 

Preliminary injunction would i* je to 
enjoin defendants from conducting a hear- 
ing to expel plaintiff from high schwil and 
to require defendants to conduct an imme- 
diate review of plaintiff* spceiitl education 
program where plaintiff made a persuasive 
showing of politic irreparable injury in 
that she had deficient academic skills 
'caused by a complex of learning dualiilitu- 
and limited intelligence and, if expelled, 
• would be without any educational program 
from date of expulsion until such time as 
another review was held and an appropriate 
educational program developed, and plain- 
tiff demonstrated probable success on mcr- 
its of federal claims that she was denied her 
nghts under the Education of the Handi- 
capped Act to appropriate public education 
to remain in her present placement until 
resolution of her special education com- 
plaint, to an education in the least restric 
tive environment, and to have all changes 
of placement effectuated in accordance 
with prescribed procedures. Education of 
the Handicapped Act, §§ 602(1), (15-19) 
WWXW. 615(bXlXC. E), (c),Vw 4) « 
amended 20 U.S.C.A. §§ 1401(1) (15 .19) 

3. Federal Courts to 14 

Claim that act of defendants in expel- 
hng plaintiff from high school was in con- 
Invention of Connecticut statutes was 
based on argument that plaintiff was cnU- 
Ued to a current psychological evaluation 
and a determination of the adequacy of her 
special education placement prior to an ex- 
pulsion hearing and. as such, was exclusive- 
y « state claim that was to be ruled upon 
by a state court in first instance before a 
district court could exercise its pendent jur- 
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4. Schools and School Districts c=»169, 17V 

Provision of the Education of the 
Handicapped Act that during pendency of 
any proceeding* child shall remain in cur* 
rent educational placement, unless state or 
local educational agency and parents or 
guardian otherwise agree, operates to pro* 
hibit disciplinary measures which have ef- 
fect of changing a child's placement and so 
prohibits expulsion of handicapped children 
during jicndcncy of a special education com- 
plaint Education of the Handicap^ Act, 
I S15M1XK). (e)(3) as amended 20 US. 
C.A.§1415(bXlXE).(eX3). 

5. Schools and School Districts c=>!77 

Use of expulsion proceedings as a 
means of changing a placement of a disrup- 
tive handicapped child contravenes provi- 
sions of the Education of the Handicapped 
Act governing procedure whereby disrup- 
tive children may be transferred to more 
restrictive placements when their behavior 
- significantly inp&.rs education of other 
children. Education of the Handicapped 
Act. §§ 612(5X3). 615(bKlXC). (c) as amend- 
ed 20 U.S.C.A. §§ 1412(5XB). 1415(b)(lXC) t 
(c). 

& Schools and School Districts c=»l69, 177 
Handicapped children are neither im- 
mune from a school's disciplinary process 
tor are they entitled to participate in pro- 
grams when their behavior impairs educa- 
tion of other children in program; .<chool 
authorities can take swift disciplinary 
measures, such as suspension, against dis- 
ruptive handicapped children, and can re- 
quest a change in placement of handicapped 
children who have demonstrated that their 
present placement is inappropriate hy dis- 
rupting education of other children. Edu- 
cation of the Handicapped Act. 
J§ 612(5XB). 615(b)i IXC), (c) as amended 20 
US.C.A. §* M12(5XB), 1415(byiXC). (c). 



V. Schools and School District* c=>169 

Although there is little doubt that 
judgment of state and local school authori- 
ties is entitled to considerable deference, it 
b equally clear thai even a school's discipli- 
nary procedures are subject to scrutiny of 
federal judiciary in such instants n> non- 
compliance with procedural safeguards of 
the Education o* tl: Handicapped Act 
Education of tfc Handicapped Act. 
§ C15(c)(«S) as amended 20 U.S.C.A. 
§ 1415(c)(4). 

S. Federal Courts *=»332 

Provisions of the Education of the 
Handicapped Act rests jurisdiction in f« der- 
si district courts owr all claims of noncom- 
pliance with procedural safeguards *>f the 
Act regardless of the amount in contuvcr- 
sy. Education of the Handicapped Act. 
§ 615tc)(4) as amended 20 U.S.C.A. 
§ 1415(eX4). 
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S-l, a minor, by and through his mother and next friend, P-I tt al. % 
Plaintiffs-Appellees 

"^nlWSJS gSX T. " * °' rKU> - - »— . s - 

Defendants-Appellants 

No. 79-2742 

United States Court of Appeals, Fifth Circuit. Unit B 
January 26. 198! 

Appeals from the t nitcd States District Court for the Southern District of Florida 
Before Vance, Hatchet! and Anderson, Circuit Judges 
Hatchet t. Circuit Judge 

^j rt ri.t P ^PH t f°il n « , I tr ;' 1 ^ , P o r ^! , ui! 1 ^7^ Unc,ion by DiHtTit:t Com for «hc .Southern District ol 
, Honda. 3 fcHLR 551:21 1 1 1979-8(1 DliC.]. compelling State and local offends to provid, educa- 
tional services and procedural r.ghts provided by EHA to stUents expelled lor misconduct 

dLvisinn^ftwT tT n ^ "r abUSe } t& discn5,lon m cn,crin 8 «hc preliminary injunction, its 
decision .s aftimicd. Bctore a handicapped student can be expelled, a trained and knowledgeable 
group of persons must determine whether the student's misconduct bean; a relationship to nis • 
handicapping condition An expulsion is a change in edm -ional placement which invokes the 
' S I™ P™ c, '°;« s * E"A and § 504. Expulsion is a proper disciplinary tool under EHA and 
s^m. qui a complete cessation ot educational services is not EHA ^0 U S C $ 1415(b) 
requirement that parents have an opportunity for due process hearing makes no-exception for 
handicapped students who voluntarily withdraw from school or previous! V agree to an educational 
^^Sf * cre P«'My included within scope of injunction since, under EHA. 20 
i„ 0 !'„ ' it - « «Pon?ibl*for ensuring implementation of EHA and expulsion proceed- 
ings may deny benefits of EHA to children entitled to education under Act 
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JOHN BLUE, 

New Haven Board of Education, et c/., 
No. N 8M1 S 

United States District Court, Connecticut 
March 23, 1981 

EDen Bree Burns, District Judge 



APPENDIX D< 
COURT CASES: FULL TEXT 



* SSI ° r H PlaCement * Trowbrid « e Sc "ool if child was expelled. Parent obLncd .emS 
l£2 ° PreVentmg ChiId ' S eXP " UlSi0 " ^ 0n -otion for prelZS 

HELD plaintiff has made a persuasive showing of irreparable harm and likelihood of succe« 
on the merits and >s entitled to preliminary injunction. Any attempt by LEA to exnel child frnm 

d^^J^J^ C r p5aint - Chi ' d is en ' itIed to have * is e'ucaS piemm 
changed by the PPT and not through the school's normal disciplinary procedures and to have Tv 

E v 7 h W decision reviewed pursuant to the procedures contained in 20 U^cTlS-(e/ 
£?E* f h0meb0l ! nd ,nstnict 'on.P=nding expulsion and. following expulsion either Snuins 
. • ^~^T CM " TrbWbrid8C depriVC *" ° f hiS * " educS" nTS 

PRfSiNARY INJUNCTION* other handicapped students who are placed in special educa- 

pi. titf t t» nt t * • T ^ Ncw Haven Pttb,ic St;h001 and 

Plaintiff John Blue' isasixieenyearold student who has who m sub J ccf ,0 ,he disciplinary procedures employed bv 

been enrolled at Richard C. Lee High School, a public school *« defendants.' It is alleged in the complaint that these 

in New Haven. Connecticut, since January 2. 1980. He is a disciplinary procedures deny handicapped students thei/ 

handicapped child wiihin the meaning of the Education for nghts under the Equal Protection and Due Process Clauses of 

All Handicapped Children Act of 1975 (hereinafter the Edu- ,he Fourteenth Amendment tothe Un.ied States Constitution 

cation Act). 20 U.S.C. § 1401 . tiseq. . in that he is seriously Education Act. 20 U.S.C. § 1401 . eiseg. . Section 504of 



emotionally disturbed. 20 U.S.C. § 1401(1). The defen- ,ne R e»*«Jttation Act of 1973. 29 U.S.C. § 794 the Civil 
dants^ the New Haven Board of Education, (hereinafter the , Acf of 1871 • 42 U.S.C. § 1983. and Connecticut 
Board of Education), as the "local educational agency.- 20 General Statutes §§4-177. et seq.. 10-76d. and 10-233a 
U.S.C. § 1401(8). the named member* of the Board of Edu- Jurisdiction is invoked pursuant to 20 U.S.C § 1415(e)(4) 
cation and the Superintendent of the New Haven Public 28 U SC 5 133, < a > and 28 U.S.C. § 1343(3) and (4). ' 
Schools, are responsible for the provision of special educa- Pending before this Court is plaintiff John Blue's mo- 
tion and discipline wiihin the New Haven Public Schools. "on for a preliminary injunction. Plaintiff is seeking prelimi- 
Plaintiff has broug ht this action on behalf of himself and all nary lnjUnc " ve rclicf ,0 resirain "he detendants from conduct- 
, „ ..„ , . „, ' ng ™y expulsion hearing or taking any other steps to expel 
Haintiff John Blue and his next friend Joan Blue ve pro- him from school, and to direct the defendants to reinstall! 
ceedingunderf.ct.tK)usn a mes.ThisCo u rtErantedplaintifrs — reinstate 



f( ^!f.* ve t0 procecd undcf * • lcmlous n * mc on Fch- « On February 27 iqki ni.mt.ff n i 

ruary 5. 1981. v/n rconiary z/. iy«i, plaintiff filed $ motion for etui 

O 4 g certification not presemly pending before the cowl. 



ERIC (c) 1981 CRR Publishing Company, 
reproduced with perm iss ion • 



plaintiff into his special education program or to some other 
suitable special education program chosen by agreement of 
the parties pending a final determination on the merits. Hav- 
ing carefully reviewed plaintiffs school record, the parties' 
memoranda of law and the evidence introduced at the pre- ' 
limmary injunction heading, the Court is persuaded that a 
preliminary injunction should issue. 

I. 
Facts 

John Blue was initially placed in a special education 
program for emotionally disturbed children on August 25, 
IV75 while attending school in Jacksonville, Florida. At that 
time and until the winter of 1979, plaintiff resided in Honda ' 
with his father and stepmother, his mother having died when 
he was three years pld. According to a report of the New 
Haven Public Schools. Department of Public Personnel Ser- 
vices. Florida records describe plaintiff as a "very moody 
and tempermentaJ" individual who is "easily irritated and 
annoyed by others." Although he was mainstreamed into 
regular ninth grade classes in the 1978-1979 school year, he 
failed all courses and had to repeat that grade in 1979-1980. 

In October 1979. John's father died. Two months later 
he moved to New Haven, Connecticut to reside with his 
sister. Joan Blue, and her family. In January, i 980 Mrs. Bl ue 
sought to enroll Join in the New Haven Public Schools. 
Because Mrs. Blue informed the Department of Pupil Per- 
sonnel Services that plaintiff had been enrolled in a "Special 
I'rogram" in Florida and that she did not want him placed in a 
normal high school curriculum on a trial basis, the Depart- 
ment agreed to refer John to the school psychologist for - 
testing. 

Two weeks later. Ms. Barbara Valentine, a school 
psychologist, conducted a psychological examination. Her 
evaluation was based on a review of the plaintiff's records 
from Florida, his scores on a series of tests, behavioral 
observations of him, two interviews with him and confer- 
ences with Mrs. Blue. 

Results of the Wechsler Intelligence Scale for Children 
Revised indicated that John possessed average intellectual 
potential with Bright Normal abilities in the performance 
area. His reading level on the Gray Oral Paragraph Test was 
10.4 His spelling level (6.7) and arithmetic level (7.1; as 
determined by the Wide Range Achievement Test were 
below average for his age and grade level. 

In her report, Ms. Valentine described John as "a pleas- 
ant young man who appears to be rather tense and highly 
anxious. * ' She explained that while "he wes very scnous and * 
somewhat apprehensive and guarded throughout the ses- 
sions!.] he responded appropriately and willing to all ques- 
tions and tasks presented to him." Because a review of all 
data available to her suggested some adjustment difficulties 
and emotional problems, Ms. Valentine recommended that 
John be programmed into two classes in tne Emotionally 
Disturbed ar.d Learning Disabled Prr~*am (ED/LD) with 
supportive services in the remainder oi his regular cl«ss 
subjects. 

On January 30, 1980 a Planning and Placement Team 
0'PTj meeting was convened. Both Mr. and Mrs. Blue were 
present As a result of that meeting John v. as placed at 
Richard C. Lee High School in two ED/LD classes, one in 
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English and the other in Mathematics, and two regular 
classes. 

Later that school year, John was suspended from school 
on two occasions for disruptive behavior, including smok- 
ing, and incoordination. No PPT meetings were held after 
either suspension because school authorities did nut consider 
ilk, incidents excessively senous or related to Ins classes. 

In the fail of 1980, platntift continued at l-ec High 
School in the tenth grade He was placed in two ED/LD 
classes and four regular classes. 

On October 14. 1980. Mr. Garnian, a Biology teacher at 
Lee High School, sent a Warning ot Failure Notice to Johns 
guardians The notice indicated that John was in danger of 
failing Biology, a regu'ar c la v ss in which he was 
mainstreamed, because of h:s > v >or academic performance 
and failure 10 do his work. 

On November 24, 1980, John received his report card 
for the first marking period. It indicated that he had failed 
Biology and received poor grades in two of his mainstreamed 
courses and a low average grade in the other mainstreamed 
course. He received an average grade in English and good 
grade in Mathematics, his ED/LD subjects. 

On December I?, < 980 a PPT meeting was convened to 
review plaintiffs special educational program Neither John 
nor his sister or brother-in-law were present at the meeting. 
Although a letter dated December 7, 1980 was allegedly 
mailed to Mrs. Blue to inform her of the meeting, Mr.s Blue 
testified and the PPT meeting notes indicate that the Blues 
were absent because they had not received notice A copv of 
the minutes of the PPT review which included the Indi- 
vidualized Educational Program (IEF) 3 developed for the 
plaintiff were subsequently mailed them. 

The minutes of the December 17, 1980 PPT meeting 
reveal that the only repor reviewed by the PPT members was 
Ms. Valentine's psychological report. The annual IE?, goals 
set by the PPT were for John to: (1) receive a program 
consistent with aptitude, (2) develop self-awareness and (3) 
improve school attendance. It was recommended that plain- 
tiff continue his placemen in his two ED'LD classes and 
continue mainstreaming in his remaining academic classes. 



* 20 U.S.C § 1401(19) defines the term "individualized 
educational placement" as. 

a wntten statement tor each hand.xapped child de- 
veloped in any meeting by a representative of the local 
educational agency or any intermediate educational unit 
who shall he qualified to provide, or supervise the provi- 
sion of, specially designed instruction to meet the unique 
needs of handicapped children, (he teacher, ihe parents or 
guardians of such child, and. whenever appropriate, such 
child, which statement shaJI include (A) a statement ot the 
present levels ot educational pertormancc of such child. 
(B) a statement of annual goals, including short-term in- 
structional objectives. (C) a statement of the specific edu- 
cational services to be provided to such child, and the 
extent to which such child will bf able to participate in 
regular educational programs. (O) the projected date tor 
initiation and anticipated duration ot such services, and f E\ 
appropriate objective cntenv. and evaluation procedures 
and schedules i»»r determining, on at least an annual basis 
whether instructional objectives arc being athietcd 
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including Biology, No reference wm made to plaintiff; poor 
academic performance in his mainstrcamcd clashes. 

On December 18. 1980. John was involved in an alter- 
cation with his Biology teacher. Mr Garman, which resulted 
in his being immediately excluded from school -and placed on 
emergency suspension by Wilham Smith* principal of Lee 
High School At the preliminaryjnjunction hearing, no ev i- 
dence was ottered concerning what occurred between plain- 
tiff ami his teacher Immediate!) after the incident Mr. Smith 
telephoned Mrs Blue and made an appointment for her and , 
Mr. Blue to meet '^ith him on December 22, 1980. 

On December 18. 1980. the chairpcison of the PPT sent 
Mrs Blue a notice of a PPT meeting to be held on January 7, 
1981. The notice explained that the meeting was being held 
"due to the recent incident that John was involved in at 
school 

On December 22. 1980. John and Mr. and Mrs. Blue 
met with Mr Smith and other staff members to discuss the 
specifics of the incident and its implications. Mr. Smith 
explained the expulsion procedure to the Blues, including the 
fact that John would be placed on homcbound instruction 
immediately following termination of the suspension period 
and that he would remain on homcbound until the expulsion 
hearing He told them thai as principal he would be submit- 
ting a report to the Board of Education recommending expul- 
sion. Mr Smith also stated that a PPT meeting would be 
convened to dctctimnc plaintiffs appropriate placement. 

On January 6, 1981. the Superintendent of the New 
Haven Public Schools wrote Mrs. Blue a letter advising her 
that he planned to recommend that the Board of Education 
expel John from ^cl ool for dangerous conduct based on the 
December 18, 1980 incident. 

On January 8. 1981 . a PPT meeting was held . Present at 
the meeting were John. Mr. Blue, Mrs. Blue. Mr. Smith, 
Barbara Valentine, the Head Guidance Counselor. John's 
Guidance Counselor, the School Social Worker, the School 
Nurse and John s ED/LD teacher. The PPT minutes indicate 
that in reaching its placement recommendation, the members 
reviewed the refenal for PPT screening, a psychological 
report, a siKial wort, report, a health report, the notice sent to 
Mrs. Blue, teacher reports and guidance counselor reports 
At the preliminary injunction hearing only the psychological 
report of January. 1980 and the notice to Mrs. Blue were 
offered into evidence, According to the testimony of 
Mrs. Blue, the PIM'-mcmbers told them that John would be 
placed on homcbound instruction immediately after the sus- 
pension period was over and that he would remain on 
homebound until (lie expulsion hearing was conducted. The 
PPT indicated that, if John were expelled, it would recom- 
mend placement for him at Trowbridge School or on 
homebound instruction for the expulsion period. No other 
alternative program was discussed The minutes of the meet- 
ing reflect that it was the PIT'S conclusion that "Regardless 
ol whether the Board of Education expels John for the 'as- 
sault* on the tern her" (sic) incident, the PPT recommends 
placement in TroM h»i'.!gc Edui.itional Center for the remain- 
der of this school r rm as the most appropriate educational 
program for him " \u evidence was otfered concerning the 
educational prog- iT,s available at Trowbridge Educational 
Center 



On January !9, 1981. the Bhics were informed tha t Iota 
would be placed in the Home Instructional Program. Three 
days later the homebound instructor met with John and 
Mrs. Blue at their home. Instruction began the following 
Monday, January 26. 198 1 . at the New Haven PuhhcLibwy 
and consisted ot two hours of tutoring a day. five days a 
week. Plaintiff is still receiving homebound instruction. 

On January 20, 1981. the Board ot Educauon sent a 
letter to Mrs Blue to inform her that an expulsion hearing 
would be conducted on January 28. 198 1 in accordance with 
Sections 4- J 77. 4-180 and ll)-233d ot the Connecticut Gen- 
eral Statutes. The notice advised Mrs. Blue that John had the 
right to be represented by counsel at the hearing and (hat site 
had the right to present evidence in his favor. It also stated 
that the Board would proceed v. ith the hearing even if she did 
not appear, unless she could demonstrate extenuating cir- 
cumstances at least twenty-tour hours in advance. 

^ On January 28, 1981, Mrs. Blue, plaintiff and plain- 
tiffs counsel appeared at the officc of the Board of Education 
for the scheduled expulsion hearing. John Esposito, a 
member of the Board of Education, told Mrs. Blue that the 
hearing would have to be re-schcduled. perhaps for the fol- 
lowing Wednesday", because the Board did not have adequate 
counsel available. The following da> the Assistant Superin- 
tendent of Schools bent Mrs Blue a letter rescheduling the 
meeting for Wednesday, February 4. 1?8!. 

On January 29. 1981. the plaintift and Mrs. 91ue, 
through counsel, made a written request for a Connecticut 
General Statute § IO-76h hearing and administrative review 
of the diagnosis and evaluation of John s special education 
program. The request made specific references to the PPTs 
recommendation that John be placed at Trowbridge School 
and to the Board of Education members' attempt to expel him 
from school during the pendency of this matter. It also 
indicated that the plaintiff had no objection to entering into 
mediation in lieu of a formal hearing pursuant »o Connecticut 
General Statutes § IO-76h(b)(l) 

On February 3. 198 1 . this Court granted, absent objec- 
tion, plaintiffs motion fo* temporary restraining order to 
restrain the defendants fron iducnng any expulsion hear- 
ing or taking any other action to expel the plaintiff from 
school pending a hearing and determination of plaintiffs 
motion for a preliminary injunction. On February 13. 1981, 
this Court granted plaintiffs motion to extend that temporary 
restraining order until February 22. 1981 A hearing was 
held on plaintiffs motion for a preliminary injunction on 
February 19. 1981. 

II. 

Discussion ot Law 

In considering plaintiffs motion for a preliminary in- 
junction, this Court is not unmindful thai un issuance of a 
preliminary injunction "Ms an extraordinary and drastic rem- 
edy which would not be routine!) granted. " Medical Society 
of the State ofNe* York v Toia . 5«> f 2d 535 . 538 (2d Cir. 
1977). To be entitled to such relict, the party seeking the 
injunction must therefore demonstrate ta) irreparable harm 
and (b) either (I) likelihood ot micest on the merits or 
(2) sufficiently serious questions going to the merits to make 
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them a fair ground for litigation md a balance of hardships 

tipping decidedly loward the party requesting the preliminary 
relief/' Jackson Dairy. Inc. v. U.P. Hood and Sons, Inc.. 
596 F.2d 70, 72 (2d Cir. 1979). Although this burden is a . 
difficult one to sustain, in this case plaintiff has made a * 
persuasive showing of irreparable harm and likelihood of 
success on the menu. Plaintiff is therefore entitled to a 
preliminary injunction ordering the defendants to refrain 
from conducting an expulsion hearing or from taking any 
oiher actions to expel him from school, zrd directing the 
defendants to reinstate him into his presuspension special 
education placement or some other educationalprogram cho- 
sen by agreement of the parties during the pendency of any 
proceedings conducted pursuant to 20 U.S.C 5 1415. 

A. Success on the Merits 

The Education Act was enacted in 1970 and amended in 
1978 to provide Federal financial assistance to States and 
local educational agencies for the evaluation and education of 
handicapped children. 45 CF.R. §l21a.l (1979); Cam- 
pochiaro v. Calif ano y Civil No. H-78-64, slip op. at4(DCT * 
May 19, \m);Stuart v. Nappi ,441*. Supp. 1235, 1237 (D 
CT 1978). To qualify for Federal funds a State must dem- 
onstrate to the Commissioner of the United States Depart- 
ment of Education that it has complied with a number of 
conditions, including the adoption of a policy that assures all 
handicapped children an appropriate public education, the 
de v elopment and submission of a detailed State plan pursuant 
to 20 U.S.C. S 1413(b) and the establishment of the pro- 
cedural safeguards guaranteed to handicapped children and 
their guardians in 20 U.S.C. § 1415. 20 U.S.C. § 1412. The 
State plan must specifically set forth the manner in which the 
State will comply with the Education Act. 20 U.S.C. §1413. 
If the State is found eligible and it is determined that the State 
plan complies with $ 1413(a) and (b), the Commissioner 
must approve the plan. 20 U.S.C. $ 1413(c). A local educa- 
tional agency which desires to receive payments from the 
State allocation, must apply to the State educational agency ' 
for monies. 20U.S.C. § 1414. Any State brtaSal educational 
agency which receives Federal assistance under the Educa- 
tion Act is required to establish and maintain .certain specified 
procedures to assure that handicapped children and their 
parents or guardians are guaranteed procedural safeguards 
with respect to the provision of free appropriate public educa- 
tion. 20 U.S.C. §1415. 

In accordance with the requirements of the Education 
Act, the State of Connecticut submitted a State plan which 
the Commissioner of the Department of Education approved. 
Presently, both the State of Connecticut and the New Haven 
Public Schools are receiving funds pursuant to that plan. As 
recipients of Federal assistance, the State and the New Haven 
Public Schools are required to abide by the Education Act and 
the regulations promulgated thereunder. 

Among the numerous rights afforded handicapped chil- 
dren under the Act and the regulations are: (I) the right to * 
remain in one's current placement until the resolution of his 
special education complaint; (2) the right to have all changes 
in placement effectuated in accordance with prescribed pro- 
cedures; (3) the right to an education in the least restrictive 
environment: and (4) the right to an appropriate public educa- 



tion. Stuart v/Nappi, supra.443 F. Supp. at 1240. Plaintiff 
argues that the defendants' disciplinary process as applied to 
the plaintiff violates all fourof these rights. Having reviewed 
the testimony and arguments offered nt the preliminary in- 
junction hearing the Court concludes that plaintiff has 
demonstrated likeJihood of success on the merits of 
claims (I) - (3). 4 

I. The right to remain in one's current placement 

Section 1415 sets forth the prescribed minimum proce- 
dures with which the Statemust comply. These include, inter 
alia, an opportunity for the parents or guardians of a handi- 
capped child to examine all relevant records relating to the 
child's evaluation .educational placement and provision of a 
free appropriate public educat: * and to obtain an indepen- 
dent educational evaluation of the child; written notice to the 
parents or guardians prior to i nitiat ing or changing or refusing 
to initiate or change the child's evaluation, placement or free 
appropriate public education; an opportunity to present com- 
plaints regarding the child's evaluation, placement or appro- 
priate education, including air opportunity for an impartial 
due process hearing before the State or local educrtional 
agency at which the guardians shall be accorded substantial 
rights: an impartial review by the State educational agency if 
the hearing is conducted by a local agency; and the right of 
any party who is aggrieved by the findings and decision of a 
State hearing or State review to bring a civil action in any 
State court of competent jurisdiction or in a district court of 
the United States without regard to the amount in con- 
troversy. 5 1415(b) - (c)(2). The State of Connecticut has 
elected to satisfy/ these requirements by. providing for an 
initial administrative review by the local or regional board of 
education responsible for providing such special education 
followed by an impartial due process hearing at the State 
level. Conn. Gen. Stats. § I0-76h, as amended by Public Act 
No. 80-175, effective July I, 1980. c 1415(e)(3) further 
provides that: 

During the pendency of any proceedings 
conducted pursuant to this section, unless the 
State or local educational agency and the par- 
entis or guardian otherwise agree, the child 
shall remain in the then current educational 
placement of such child . . . 

This subsection has beeh construed to prohibit school offi- 
cials from taking disciplinary measures against handicapped 
children which have the effect of changing their educational 



4 Although plaintiff argues in his memorandum in support of 
his motion to dismiss that the defendants' actions in placing 
him on homcbound instruction following the completion of 
the ten-day suspension period and in attempting to exocl him 
from school through the school's regular disciplinary process 
*Iso violate the Due Process and Equal Protection Clauses of 
the Ur.Med States Constitution and the Connecticut General 
Statutes, plaintiff did not offer any evidence or argument in 
support of these claims at the preliminary injunction hearing. 
Plaintiff has therefore failed to m?ke the requisite showing ol 
probable success on the merits "I these claims and. in any 
event, it is unnecessary to a< idre »s these claims in light of the 
Court'* view o<" his Federal s.atutory claim. 
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placement dwringthc pendency of 1 14 1 5 proceeding*. Stuart 
v. Na^pi. supra, 443 F. Sup?, at 1242. 

In Stuart v. Nappi, supra, the court held that expulsion 
during the pendency of a special education complaint is a 
change in placement which violates S 1415(e)(3) In that 
case, plaintiff, a handicapped child, sought a preliminary 
injunction to restrain the Danbury (Connecticut) Board of 
Education from expelling her from Danbury High School 
through the school's normal disc iplinary procedures. At the 
time, plaintiff had completed a ten-day disciplinary suspen- 
sion and was scheduled to appear at a disciplinary hearing at 
which the Danbury Board of Education would be considering 
the Superintendent of Schools* recommendation that she be 
expelled for the remainder of the school year. Prior to the date 
of the scheduled hearing plaintiffs counsel made a written 
request for-a § 10-76(h) 'hearing and review of plaintiffs 
special education program. At the preliminary injunction 
hearing there was no showing that plaintiff s attendance at 
Danbury High School would endanger herself or others. In 
support of her motion for a preliminary injunction, plaintiff 
argued that her expulsion from school prior to the resolution 
ot her special education complaint would result in a change in 
her then current educational placemcnr in>violation of 20 
U.S.C. 5 1415(e)(3) 1 . The court agreed, stating: 

Plaintiff qualifies for the protection that 
this subsection provides. She has filed a com- 
plaint pursuant to' 20 U.S.C. § 1415(b)(1)(E) 
requesting a hearing and & review of her spe- 
cial education placement. Moreover, there 
has been no agreement to leave her present 
special education placement voluntarily. 
The novel issue raised by plaintiff arises from 
the fact that the right to remain in her present 
placement directly conflicts with Danbury 
High Schools's (sic) disciplinary processv If ^ 
the high school expels plaintiff during the 
pendency of her special education complaint 
then her placement will be changed in contra- 
vention of 20 U.S.C. § 1415(e)(3). 

443 F. Supp. at 1241. To resolve the conflict between 
§ 1415(eK3) and the disciplinary procedures of schools, the 
Stuart court looked to the Education Act/the regulations 
implementing the Education Act and the commcnis interpret- 
ing the regulations, particularly the comment and the com- 
ment to the comment to 45 C.F.R. § ula.513 which dc?Js 
with emergencies* and the procedures contained in 



* Plaintiff also argued successfully that expulsion would 
oeprive her of the right to an appropriate education > the right 
to an education in the least restrictive environment and the 
right to have all changes m placement effectuated in accor- 
dance with prescribed procedures. 

• 45 C.F.R. $ 121«i.5t3 provides in pertinent pan: 

Child's status during proceedings. 

(a) during the pendency of any administrative or judicial 
proceeding regarding &a complaint, unless the public 
agcnc} and the parents ot the child agree otherwise; the 
child mvol- ed in the complaint must remain in his or her 
present educational placement ■ 



§8 I2ta.552 and 12la.533(a)(3) which the court determined 
replace expulsion as a means of removing handicapped chil- 
dren from school if they become disruptive 7 Th^ court then 



The comment to that section further provides that: 

Section 1 2 la. 5 1 3 does not permit a child's placement to 
be chaged (sic) during a complaint proceeding, unless the 
parents and agency agree otherwise. While the placement 
may not be changed, this does not preclude the agency 
from using its normal procedures for dealing with children 
who arc endangering themselves or others. 

The comment to the comment provides thai: 

Commenters suggested a provision be added to allow 
change of placement for health or safety reasons. One 
commcntcr requested that (he regulations indicate that 
suspension not be considered a change in placement 
Another commentcr wanted more specificity to make it 
cleat lhat wtjere an initial placement is involved, the child 
be placed in the regular education program or tf the parents 
agree, in an interim special placement. 

Response: A comment has been added to make it clear 
that this seriion would not preclude a public agency from 
using its regular procedures for dealing with emergencies 

42 Fed. Reg. 42, 473, 42.512 (1977). ' - 

7 45 C.F.R. § 121a 552 provides: 
§ |2la.552 Placements 

Each public agency shall insure that: 

(a) Each handicap;vd child's educational placement: ( 1 ) 
. is determined at least annual!) . 

(2) Is based on his or her individualized education pro- 
gram, and 

(3) Is as close as possible to the child's home: 

(b) The various alternative placements included under 
§ 12U.551 are available to the extent necessary to imple- 
ment the individualized education program for each handi- 
capped child: r 

(c) Unless a handicapped child's individualized educa- 
tion program requires some other arrangement, the child is 
educated in the school which he or she would attend if not 

• handicapped: and 

(d) In selecting the least restrictive environment., con- 
sideration is given to any potential harmfuf effect on the 
child or on thequaht) of services which he or she needs 

The comment to $ 12 la 552 provides in relevant pari: 

Section 12 la. 552 includes some ot the main factors 
which must be considered in determining the extent to 
which a handicapped child can S* educated with children 
who are not handicapped. The overriding rule in this 
section is that placement decisions must be made on an 
individual basis The vcciion also requires each agency lo 
have various alternative placements available in order to 
insure that each handicapped child receives an education 
which is appropriate to his or her individual needs. 

The analysis of ihe regulations fo: Section 504 of the 
Rehabilitation Act of 1973 (45 C F R Pan 84- Appendix, 
Paragraph 24) includes several points regarding educa- 
tional placements of handicapped children which are per- 
tinent to this section' 

I With respect lo determining proper placements, the 
analysis states ti siumld he sireswit thai, where a 
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concluded that 5 1*! 5(e)(3) prohibits disciplinary measures 
which have the effect of changing a child's placement, i.e. , 
expulsion, yet permits the iypc of procedures necessary for 
dealing with a child who appears to be dangerous, i.e. , 
suspension from school for up to ten consecutive days be- 
cause such a procedure allows the child to remain in his 
present placement.* Id. at 1242-1243. The court therefore 
decided that plaintiffs expulsion prior to the resolution of the 
complaint would violate the Education Act. 

The instant case is procedurally identical to that pre- 
sented to the court mStuart v. Nappi. As in that case, plaintiff 
has completed a ten-day period of suspension and is awaiting 
a disciplinary hearing to determine whether he should be 
expelled from school. He has also filed a complaint pursuant 
to 20 U.S.C. S 1415(b)(1)(E) requesting a hearing and re- 

hanJtcappfd child is so disruptive i/{ a regular classroom 
that the education of other students is significantly im- 
paired, the needs of the handicapped child cannot he met 
in that environment. Therefore, regular placement would 
not be appropriate to his or her needs . . 

(Emphasis added). 

45C.F.R. $ J2la.533 provides: 

Placement procedures. ^ 

• (a) In interpreting evaluation data and in making place- 
ment decisions, each public agency shall: 

(J) Draw upon information from a variety of sources, 
including aptitude and achievement tests, teacher recom- 
mendations, physical condition, social or cultural 
background, and adaptive behavior, 

(2) Insure that information obtained from all of these 
sources is documented and carefully considered; 
^ (3) Insure that the placement decision is made *w a * 
group of persons, including persons knowledgeable about 
the child, the meaning of the evaluation data, and the 
placement options: and 

(4) Insure that the placemen! decision is made in con- 
formity with the least restrictive environment rules in 
*$12ta.5*M2ia.554. 

(b) If a determination is made that a child is handicapped 
and needs special education and related services, an indi- 
vidualized education program must he developed for the 
driM in accordance with $ $ 1 2 1 a . 340- 1 2 1 a.349 of Subpart 

* Under Conoecticut law the terms ••suspension" and ,4 ex-. 
pulsion*' are defined as follows: 

Section !0-233a. Definitions 

<d> "Suspension" means an exclusion from school 
privileges fo* no more than ten consecutive school days, 
provided such exclusion shall not extend beyond the end of 
the school year in which such suspension was imposed. 

(e> "Expulsion" means an exclusion from school 
privileges for more than ten consecutive school days and 
shall be deemed to include, but not be limited to, exclusion 
from ihe school to which such pupil was assigned at the 
tin* such disciplinary action was taken, provided such 
exclusion shall not extend beyond a period of one hundred 
eight) consecutive school days. Such period of exclusion 
ma> extend to the schix't year following the school year in 
uhich such exclusion was imposed. 



view of the PPT* diagnosis, evaluation and recommendation 
that he be placed at Trowbridge School and asking that he 
remain in his current educational placement during the pen- 
dency of this matter unless the panics otherwise agree. That 
placement consists of two ED/LD courses and four 
mainstreamed courses at Lee High School w:ih supportive 
services in the mainstreamed classes. No agreement has been 
reached among the parries regarding a different placement 
and there has been no showing that plaintiffs attendance at 
Lee High School would pose a danger to himself or others. 
Any attempt by the defendants to expel John from school or 
otherwise change his educational placement during the pen- 
dency of his special education complaint would therefore 
violate §1415(0(3). Since the defendants have already 
excluded the plaintiff from scries r or more than ten consecu- 
tive days and under Connecticut law such an exclusion is 
tantamount to an expulsion. Conn. Gen. Stats..§ IO-233(e), 
see Footnote- 8, infra, the Court concludes that plaintiff is 
being denied his right to remain in his present educational 
placement during the pendency of his special education com- 
plaint. See also Sherry v. New York State Education Depart- 
ment. 479 F. Supp. 1328, 1337 (WD NY 1979). 

2. The rixht to have all changes in placement made in 
accordance with proscribed procedures 

InStuart v. Nappi, supra, the court also determined that 
the use of expulsion procedures, even after the termination of 
complaint proceedings, as a means of changing the place- 
ment of disruptive handicapped children contravenes the 
procedures established by the Education Act and the regula- 
tions promulgated thereunder. 443 F. Supp. at 1243. Under 
the Act, the responsibility for changing the placement of 
handicapped children rests with a group of professional per- 
sons who are knowledgeable about the child, (he meaning of 
' the evaluation data and placement options. 45 C.F.R. 
§ 121a.533(3). In Connecticut that rcsrxmsibihty has been 
allocated to the PPTs. Conn. Gen! Stats. § IO-76d. 
Moreover, the parents or guardians of a handicapped child 
are entitled to participate in and apocal from an- placement 
division. 20 U.S.C. § 1415; 45 C.r.R. § 121a :.45; Conn. 
Gen. Stats. § 10-76h. When a handicapped child's behavior 
becomes so disruptive as to significantly impair the education 
of other children, that child may be transferred to a more 
restrictive environment. Stuart v. Nappi. supra. 443 F. 
Supp. at 1243; 45 C.F.R. § 121a.552. However, any such 
change in placement must be made by a PPT after consider- 
ing the range of available placements and the child's canicu- 
lar needs. It cannot be made by the use of expulsion proce- 
dures. Sman v. Nappi. supra. 443 F. Supp. at 1243. Plaintiff 
is therefore entitled to have his educational placement 
changed by the PPT, and not through the school's normal 
disciplinary procedures and to have any PPT placement deci- 
sion reviewed pursuant to the procedures contained im 
§I4l5(b)-(e). 

3. The right to an education in the least restrictive 
environment 

One of the. major goals of the Education Act is to assure 
that, to the maximum extent appropriate, handicapped chil- 
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dren ait educated with nonharJicapped children, and that 
special classes, separate spooling, or *>thcr removnls of 
handicapped children fru.n the regular educational environ- 
ment occurs onI> when the nature or severity of the handicap 
is such that education in regular classes with the use of 
supplementary aids and services cannot be achieved satisfac- 
torily. 20 U.S.C. §§ 14!2{5)(Bh 1414(1 )(c)(iv). This "right 
to an education in the least restrictive environment." 45 
C.F.R. § l2Ia.550:S/f/fl/7 v. Nappi. supra. 443 F. Supp. at 
I?42. has been implemented in pan by 45 C.F.R. $ 1 2 1 a.55 1 
which requires schools to provide a continuum of alternative 
placements to meet the special education needs of handi- 
capped children. /</. at 1242. Among the alternatives which 
must be made available to handicapped children are: instruc- 
tion in regular classes, special classes, special schools, 
homes, hospitals aritJ other institutions. 45 C.F.R. 
S12la.55i(b)(l). 

Plaintiff claims that the defendants* actions in placing 
him on homcbound instruction pending an expulsion hearing 
and ?n either continuing that ir ^miction or placing him at 
Trowbridge School following expulsion deprive him of his 
right to an education in the least restrictive environment. This 
Court agrees. If plaintiff is indeed expelled from school, he 
may be excluded from a placement that is more appropriate 
for his academic and social development and less restrictive 
than the homcbound instruction program, or placement at 
Trowbridge School. The homebound instruction program 
limits plaintiffs academic instruction to ten hours a week and 
completely isolates him from his peers. Placement at Trow- 
bridge will deny him the opportunity xq attend regular or 
special classes at a tegular school and will isolate him from 
his peers at Lee High School. The Education Act prevents a 
school from limiting a handicapped child's placement alter- 
natives. Defendants therefore cannot circumvent the Act by 
referring to their normal disciplinary procedures. Stuart v. 
Nappi, supra, 443 F. Supp. at 1242-1243. 



| Irreparable Harm 

Plaintiff has made a persuasive showing (1) that he has 
suffered and is continuing to suffer possible irreparable in- 
jury as a result of the defendants* actions in excluding him 
from school beyond his ten-day suspension period and by 
placing him on homebound instruction, and (2) that he will 
suffer possible irreparable injuries if the defendants are per- 
mitted to expel him from Lee High School through the 
remainder of the school year through the school's normal 
disciplinary procedures. As discussed above, the defendants* 
actions in excluding plaintiff from school for more than ten 
days and in attempting to expel him from school through the 



normal disciplinary process violate at least three substantial 
rights guaranteed to him by the Education Act. These include 
his right to remain in his present educational placement 
during the pendency of his education complaint, the right to 
have his placement changed in accordance with prescribed 
procedures and the right to an education in the least restrictive 
environment. 

Plaintiffs present educational placement as determined 
by the PPT consists of two ED/LD classes and four regular 
classes at Lee High School. Defendants have removed plain- 
tiff from that placement for more than the permissible ten-day 
suspension period and placed him in a program of 
homebound instruction. That program differs significantly 
from the program developed for him by the PPT. Instead of 
participating in special and regular classes at a regular public 
school, plaintiff is being restricted to ten hours a week of 
individualized tutoring at an isolated location. Such a pro- 
gram imposes a severe limitation on his academic and social 
development, see Stuart v. Naopi. supra. 443 F. Supp. it 
l-!40, and is totally unresponsive to his special education 
needs. 

If defendants are permitted to expel pWntiff from 
school, he will suffer irreparable injury , n that his expulsion 
will preclude him from taking pan in any special education 
programs or other programs offered at Lee High School. 
Defendants have indicated that ptfintift. it expelled, will be 
placed at Trowbridge School or will be continued on 
homcbound instruction. Both placements differ considerably 
from and are more restrictive than the environment at Lee 
High School. Moreover, if the PPT is limited to considering 
placement alternatives in environments other than Lee High 
School, there is a real possibility that plaintiff may be placed 
in a program which is more restrictive than necessary to meet 
his special education needs. This result is incompatible with 
both his right to be educated with nonhandicapped children to 
the maximum. extept appropriate and the obligation of the 
school to provide a: continuum of alternative placements to 
meet his special education needs. The irreparable injury 
which plaintiff maV possibly suifcr to his education and 
social development as a result cannot be compensated in 
damages. < 

Because plaintiff has indeed shown both likelihood of 
success on the merits and irreparable harm, his motion for a 
preliminary injunction ordering the defendants to refrain 
from conducting an expulsion hearing or taking any other 
actions to expel him from school, and. directing the defen- 
dants to reinstate him into his presuspension special educa- 
tion placement or some other educational program chosen by 
agreement of the partiesduring the pendency of any proceed- 
ings conducted pursuant to 20 U S.C. & 1415 is granted. 

SO ORDERED. 
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JANE DOE, on behalf of her minor son, 
DENNIS DOE, Individually and on behalf 
of all other persons similary situated, 
Plaintiffs 

KENNETH J. ROGER, Individually add in 
his capacity as Superintendent of the School 
City of Mishawaka; JOHN SHOTTS, 
Individually and as Director of Special 
Education for the School City cf 
Mishawaka; RONALD KRONE WITTER . 
GEORGE VERNASCO, ELVIRA 
TRIMBOtI, SAMUEL MERCANTINI 
and ROSEMARY SPALDING, 
Individually and in their official capacity as 
Members of the Board of School Trustees of 
the School City of Mishawaka; 
HAROLD H. NEGLEY, in his official 
capacity as Indiana Superintendent of 
Public Instruction; and GILBERT 
s BLITON, in his official capacity as Director 
of Special Education for the State 
Department of Public Instruction, 
Defendants. 

Civ, A. No, S 79-14 

United States District Court 
N.D. Indiana 
South Bend Division 

November 21, 1979 1 

Supplementary Entry December 3, 1979 

Allen Sharp, District Judge 

Counsel for Plaintiffs: Kyle M. Payne, Legal Services 
Program of Northern Indiana, Inc., South Bend 
Indiana 

Counsel for Defendants: Theodore L. Sendak, 
Attorney General of Indiana, Ronald J. Semler, 
Deputy Attorney General, Indianapolis, Indiana, 
James J. Olson, Mishawaka, Indiana 

Action by "mildly mentally handicapped" student 
and his mother alleging that expulsion from school 
violated student's rights under Education of the Handi- 
capped Act, 20 U.S.C. 9& 1401 ft seq. , EHA regula- 
lions, and Equal Protection Clause of 14th Amend- 
ment. Student was suspended with recommendation 
for expulsion and was expelled for remainder of school 



year following expulsion hearing Student s attorney 
indicated that expulsion would be appealed and re- 
quested Rule S- 1 hearing Rule S- \ is State regulation 
establishing, among other things, specific procedures 
to be used in placement of mildly mentally handi- 
capped students and other students needing special 
education. Shortly thereafter, parties agreed that, 
pending further legal action, student would be placed 
in interim educational program, which he was. This 
action followed. 

HELD, students who.se handicaps caused them to oe 
disruptive cannot be expelled or indefinitely sus- 
pended; the school is allowed only to transfer the 
student to an appropriate, more restrictive environ- 
ment. Whether a child's handicap is the cause of the 
child's propensity to disrupt must be determined 
through the change of placement procedures required 
by EHA. To subject handicapped students to ti,e same 
disciplinary expulsions as other students is not to in- 
vidiously discriminate against the handicapped in vio- 
lation of the Equal Protection Clause of the 14th 
Amendment. 



MEMORANDUM AND ORDER 

By his mother, Dennis Doe has brought this action 
challenging his expulsion from school. (By order of this 
Court, Dennis Doe and his .mother. Jane Doc, have been 
granted permission to use alternative names . ) The defendants 
are the Board of the School City of Mishawaka, certain 
officials of the school, and certain officials of the State 
Department of Public Instruction. The plaintiff complains 
that he was expelled in violation of the equal protection 
clause of the Fourteenth Amendment to the Constitution and 
in violation of the Education of the Handicapped Act (20 
U.S.C. §S 401-1461) (Handicapped.Act) and the regulations 
promulgated under the Handicapped Act (45 C.F.R Refis 
I21a.l-121a.754). *' 
This memorandum and order will dispose cf several 
motions. The plaintiff has moved for certification of a class 
and for partial summary judgment . The state defendants have 
moved for dismissal or, in the alternative, for a stay pending 
the exhaustion of administrative remedies. The local defen- 
dants have moved for dismissal or, in the alternative, for 
summary judgment. 

The parties agree on the basic factual background. Until 
October 18, 1978, Dennis attended the John Young School 
as a mildly mentaljy handicapped student. On October 18, 
1978. the principal of John Young School suspended Dennis 
for disciplinary reasons and recommended that Dennis be 
expelled for the remainder of the school year. Pursuant to 
procedures provided for alt Indiana public school discipli- 
umy expulsions, an expulsion hearing was held on Novcm> 
ber 22, 1978, findings arid recommendations were issued on 
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December 1 , 1978, and Dennis wis formally expelled (or (he 
remainder of the school year on December 5, 1978. Within 
two days of Dennis's formal expulsion, Cenriis's attorney 
contacted the local defendants, informing them that Dennis 
would appeal the expulsion, and requesting that there be held 
a Rule S*l hearing. (Rule S-l is a detailed promulgation 
issued by the Commission on General Education of the In- 
diana State Board of Education. Among other things Rule 
S-l establishes certain specific procedures to be used in the 
placement of mildly mentallyhandicapped Students and other 
students in need of specie! education.) On December IS, 

1978, it was agreed between the parties that, pending further 
proceedings, Dennis would be placed in an interim educa- 
tional program beginning January 3, 1979. On Januaty 3. 

1979, Dennis returned to school for the remainder of the 
school year. This federal court action followed. 

Class Certification Issues 

The plaintiff has moved this Court tor an onder certify- 
ing a class consisting of "all children attending schools 
operated by the School City of Mishawaka who art in need of 
or will in the future be in need of special education within the 
meaning of the Education of the Handicapped Act." The 
plaintiff does not contend that a large nunber of special 
K education students were actually suspended or expelled by 
the School City of Mishawaka during the 1978-79 school 
year, rather, he contends that relief should be granted on 
behalf of all special education students because they all face 
the possibility of disciplinary suspension or expulsion under 
the school's present policies. For purposes of ruling on this 
motion, this Court will consider separately the plaintiffs 
constitutional and statutory claims. 

As to the constitutional claim asserted on behalf of the 
requested class, it is clear that the claim would have to be 
promptly dismissed. The requested class would have only a 
cl jim for a threatened violation of a constitutional right This 
Court has no jurisdiction over a claim for a threatened viola* 
tion of a constitutional right. -Such a claim fails to satisfy the 
"case or controversy" requirement of Article III of the 
Constitution. O'Shea v. Littleton. 414 U.S. 488, 94 S.Ct. 
669. 38 L.Ed.2d 674 (\914).Bcyle v. Landry, 401 U.S. 77. 
91 S.Ct. 758,27 L.Ed 2d 696(1971). A class should not be 
certified if it is clear that the claim of the class is void. 

The only class which could possibly assert a constitu- 
tional claim would have to consist of ail special education 
children actually suspended or expelled by the School City of 
Mishawaka. But. the plaintiff does not allege that class to be 
so numerous that joinder of all members is impractical. A 
class action may be pursued only if the class is so numerous 
that joinder of all members is unpractical. Federal Rules of, 
Civil Procedure 23(a)( 1). As to the claim under the Constitu- 
tion, the motion for an order certifying a class must be denied 
for failure to satisfy the numerosity requirement. 

As to the claim under the federal statute and regulations, 
a elass action would similarly have to be dismissed. The 
relief requested on behalf of the class is an order requiring the 
local and state' defendants to change fheir suspension and 
expulsion policies* The Handicapped Act might allow such a 
class action to be brought. However, the Department of 
Health. Education, and, Welfare (HEW) has set up adminis- 



trative ptocet'urcs for the enforcement of its regulations (45 
C.F.R. Regs. 121a.580 I2la.593>. and the plaintiff has not 
sought redress through those administrative procedures. 
Until available administrative remedies have been 
exhausted, a claim may not be asserted in ccurt Uovtl v. 
Regional Transportation Authority . 548 F 2d 1277 (7th Cir. 
1977). 

It should be noted that HEW apparently has noi set up 
administrative procedures for providing individual students 
with redress for a school's failure to comply with HEW 
regulations. It follows that exhaustion of administrative rem- 
edies would not be required of a class of plaintiffs seeking 
compensation for damages actually incurred because of vio- 
lations of the Handicapped Act or regulations promulgated 
under that act. But the plaintiff does not allege that class to be 
so numerous that joinder of all members is impractical. 
Therefore, like the claim under the Constitution, the claim 
under the statute and the regulations cannot be certified a 
dwSS action because the class uoes not satisfy the numcrous- 
ity requ'-cmcr.t See Federal Rules of Civil Procedure 
23<aX»l. 

T^e motion !or an order certifying a class must be 
denied. 

Exhaustion Issues 

The defendants have argued that the plaintiff should not 
be allowed to pursue this action because the plaintiff has 
failed to exhaust administrative remedies available within 
WEW. The plaintiff ib seeking redress for violations of his 
substantive ngiits under the Handicapped Act. By bringing 
this action, the plaintiff has presupposed that the Handi- 
capped Act provides substantive rights to student s attending a 
school receiving funds under that act. The defendants have 
not challenged the plaintiffs presupposition, and this Court 
has no reason to doubt that the Handicapped Act does provide 
students substantive rights under the considerations outlined 
in Cart v. Ayh. 422 U.S. 66. 95 S.Ct 20*0. 45 L.Ed 2d 26 
(1975). The defendants have been unable to show this Court 
any HEW administrative procedures providing individual 
students with redress for violations ot their substantive 
rights. The HEW administrative procedures available do not 
provide for the compensation of individual students whose 
Handicapped Act rights have been violated. Before an action 
may be brought in court, administrative remedies must be 
exhausted only if they are available Llout \. Regional 
Transportation Authority, supra. There being no HEW ad- 
ministrative remedies providing for the compensation of in- 
dividual students whose Handicapped Act rights have been 
violated, this Court must allow the plaintiff s action without 
requiring exhaustion of HEW administrative remedies 

The defendants have also argued that the plaintiff should 
not be allowed to pursue this action because the plaintiff has 
failed to exhaust administrative remedies available >it the 
local and state levels. The plaintiff is challenging both his 
expulsion and the procedure by which he was expelled. The 
local and state administrative remedies available are basi- 
cally appeals from the plaintiff's expulsion. The local and 
state administrative remedies available do not provide for a 
challenge to the procedure b> which the plaintiff was ex- 
pelled. Before nn action may, be brought in court, administra- 
tive remedies must be exhausted only if they are available 
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Lloydv PtgtonalTransportation Authority, supra. Since the 
av ai lable local and state administrative remedies were not 
designed for the claim brought by the plaintiff, the plaintiff 
acted properly tn bringing this action jn this Cdurt without 
exhausung the available local and state administrative 
remedies. 

Statutory Issues 

Hpi f y v fcus scctions of *e Handicapped Act and the 

,K ,,0 u P? mu, 8 a,ed u "°" 'haf Act. it is made 
clear that the Handicapped Act was intended to limit a 
schools right to expel handicapped -students. 20 U.S.C 
5 1415 sets out the procedure by which schools receiving 
funds under the Handicapped Act are to change the place 
ment of handicapped students. Neither 20 U S.C $I415nor 
any of die HEW regulations inteipreting that section (45 

Sf i V Cg !J 2Iam,2U - 514) P rovidcfo '"« J ««P"'sion 
of handicapped students. 20U.S.C. 5 1412 provides in part: 

In order to qualify for assistance under this 
subchapter in any fiscal year, a State shall 
demonstrate to the Commissioner that the fol- 
lowing conditions are met: 

(1) the 'State has in effect a policy tha: 
assures all handicapped children the right 
to a free appropriate public education. 

52?S!Ef? to45 ' CRR - Rc «- J2la.552'(which inter- 
pret & 1412). HEW cites as pertinent certain 
anguage in the analysis of the regulations for Section 504 of 
the Rehabilitation Act of 1973: 

With respect to determining proper place- 
ments the analysis states: *\ . . it should be 
stressed !hat, where a handicapped child is so 
disruptive in a regular classroom that the edu- 
cation of the other students is significantly 
impaired, the needs of the handicapped child 
cannot be met in that environment. Therefore 
regular placement would not be appropriate to 
bis or her needs . . /' 

As HEW interpreted the Handicapped Act, schools were not 
o expel students whose handicaps caused them to be disrup- 
live; rather, schools were to appropriately place such stu- 
dents. Thjs Court must agree with HEW's interpretation 
Congress s intent in adopting the Handicapped Act is clear 
A school which accepts Handicapped Act funds is prohibited 
from expelling students whose handicaps cause them to be 
disruptive. The school is allowed only to transfer the disrup- 
tive student to an appropriate, more restrictive, environment. 
This Court is not alone in making this ruling. A similar ruling 
was made in Stuart v. Nappi, 443 F. Supp. 1235 (D. Conn 

^lv^!T hibiti , 0n ° f Handi <*PP«* Act includes not 
only formal expulsions, but also informal expulsions like 

Sli^ ****** formal c *P u,si0 "- * 

is he removal of handicapped students from school which the 

Handicapped Act limits. A disruptive handicapped student 

may be suspended only if the school is unable to irVimediately 

place the student ,„ an appropriate, more restrictive, envi 

ronment.See Stuart >'Nappi. supra, (intctpttting 45 C F R 



Reg. I?Ia.513). A disruptive handi'capped student may be 
suspended only.unti! the school is able to place the student in 
the appropriate, more restrictive, environment, to Stuart v 
Nappi, supra, (interpreting 45 C F R. Reg. 12U.513). 

But the Handicapped Act does not prohibit all expul- 
sion? of disruptive handicapped children. It only prohibits the 
expulsion of handicapped children who are disruptive be- 
cause of their handicap. Whether a handicapped child maybe 
expelled because of his disruptive behavior depends on the 
reason for the disruptive behavior. If the reason is the hand- 
icap, the child cannot be expelled If the reason is not the 
handicap, the child can be expelled. While 20 U.S.C. § 1415 
,and its accompanying regulation do not provide for the ex- 
pulsion of handicapped children, they do not prohibit the 
expulsion of handicapped childu-n. While 20 U.S.C. 5 1412 
and its accompanying regulations require schools to guaran- 
tee that handicapped students have the right to be educated 
they do not require schools to guarantee that handicapped 
students be educated. It is the purpose of the Handicapped 
Act and its accompanying regulations to provide handi- 
capped students placement which will guarantee their educa- 
tion despite the students' handicap. It is not the purpose of the 
Handicapped Act to provide handicapped students placement 
which will guarantee their education despite the students' 
will to cause trouble. For an appropriately placed handi- 
c^ppedchtld, expulsion is just as available as for any other 
cmg. Between a handicapped child and anv other child, the 
distinction is that, unlike any other disruptive child, before a 
disruptive handicapped child can be expelled, it must be 
determined whether the handicap is the cause of the child's 
propensity to disrupt. 

And this issue must be determined through the change of 
placement procedure.-: required bv the Handicapped Act. 
Since it is the Handicapped Act which requires the considera- 
tion of whether a handicapped child's propensity to disrupt is 
caused by bis handicap. Handicapped Act procedures should * 
be followed. The procedures best suited to protect Handi- 
capped Act rights are the procedures prov ided hv the Handi- 
capped Act. When a handicapped child is involved, expul- 
sion must not be pursued until after it has been determined 
that the handicapped child has been appropriately placed. 

The School City of Mishawaka violated the Handi- 
capped Act when it expelled Dennis without first determin- 
•ng, by Handicapped Act procedures, whether his propensity 
to disrupt was tht result of his inappropriate placement. This 
does not mean, however, that the plaintiff is entitled to 
compensation Whether the plaintiff is entitled to compensa- 
tion depends on whether the school has caused him to lose 
any education. Whether the school has caused the plaintiff to 
lose any edjeation depends on whether he would have been 
expelled even if the appropriate procedures had been fol- 
lowed. And whether he would have been expelled even if the 
appropriate procedures had been followed depends on 
whether his propensity to disrupt was the result of his in- 
appropriate placement As to whether the plaintiffs propen- 
sity to disrupt was the result of his inappropriate placement, 
the parties apparently disagree. Therefore, as far as the fed- 
eral statute and regulations are concerned . whether the plain- 
tiff is entitled to any compensation is a question which must 
await trial. 
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Constitutional Issues 

The plaintiff complains that his expulsion violated the 
equal protection clause of the Fourteenth Amendment to the 
Constitution. Courts use one of two tests for determining 
whether a given policy violates the equal protection clause. 
Courts will strictly scrutinize a policy which denies rights to 
one class of persons while granting those rights to another 
class of pe^ens if either the rights involved are fundamental 
rights or the burdened class is a suspect class. San Antonio 
independent School District v. Rodriguez. 41 1 U.S. 1, 93 
S.Ct 1278. 36 L.Ed.2d 16 U973). Ail other policies are 
liberally scrutinized to determine whether they rationally 
further a legitimate state purpose or interest. Id. The plaintiff 
complains that he has been denied education and that this 
denial is unjustifiable because he is handicapped. Appar- 
ently, the plaintiff believes that the policy of disciplinary 
expulsions should be subject to strict scrutiny. The purported 
fundamental right is the right to an education. The purported 
suspect class is the handicapped. 

Education is not a fundamental right. While the United 
States Supreme Court has not so held (See Son Antonio 
Independent School District v. Rodriguez, supra), lower 
courts have so n*k*J. Cory v. Board of Education of Adams- 
A rhpohoe School District 28- J, A urora % Colorado , 598 F. 2d 

(~ 535 (10th Cir. 1979), Guadalupe Organization. Inc. v." 

V. Tempe Elementary School District No. 3, 587 F,2d 1022 (9th 
Cir. \97&).DenisJ.O'ConncllHighSchootv. Virginiatiigh 
School Uague. 581 F.2d 81 (4th Cir. 1978). The Constitu- 
tion does not requite, explicitly or implicitly, that a state 
educate its residents. The Constitution-only requires that if a 
state make education available to one resident, then it must 
make education equally available to all residents. San An- 
tonio Independent School District v. Rodriguez, supra. 

Whether the handicapped are a suspect class need not be x 
decided. Even if the handicapped were a suspect class (which 
this Court seriously doubts), and the strict scrutiny test 
applied, the plaintiff would have failed to state an equal 
protection claim. The plaintiff argues that the handicapped 
are more in need of education than others, that the handi- 
capped are a suspect class, and that therefore the equal 
protection clause provides the handicapped with a superior 
right to education. The plaintiff has not asked this Court to 
rule that the equal protection clause precludes the expulsion 
of all students; rather, the plaintiff has asked this Court to rule 
that the equal protection clause precludes only the expulsion 
of handicapped students. The plaintiff has not complained 
that the handicapped are being subjected to invidious dis- 
crimination under the guise of disciplinary expulsions; 
rather, the plaintiff has complained that the handicapped are 



being subjected to the same disciplinary expulsions as all 
other students, u is not the purpose of ;he equal protection 
clause to guarantee thSt members of a suspect class be given 
superior rights under a given policy: rather, it is the pur^sc 
of the equai protection clause to guarantee that membcrsof a 
suspect class be given equal rights under a given policy . The 
equal protection clause does oot require a state to'guarantee 
more education to students with a greater need of an educa- 
tion; rather, the equal protection clause requires a state to 
guarantee an equal educational opportunity to all students. 
Id. To subject the handicapped to the snme disciplinary 
expulsions as other students is not to invidiously discriminate * 
, against the handicapped. 

It cannot be contested that disciplinary expulsions are 
rational. Having undertaken to educate its residents, a state 
has a duty to provide all students with an equal education 
opportunity. Id. A disruptive student interferes with the edu- 
cation of other students in his school. It is quite rational tor a 
school to reserve the option of expelling any student who is 
interfering with the education of other students. At least with 
regard to the handicapped, whatever dangers ot invidious 
dicrimination are presented by a policy of disciplinary expul- 
sion, those dangers are outweighed by the rationality of 
disciplinary expulsions. 

Conclusion 

The plaintiff s motion for an order certifying a elav* in 
denied. The defendants' various alternative motion^ to dis- 
miss, for summary judgment, or for a stay are denied The 
plaintiffs motion for partial summary judgment ts granted in 
part and denied in part. 

The sole issue remaining for trial is whether the plaintiff 
is entitled to compensation under the Handicapped Act and 
its accompanying regulations. 

Supplemental Entry 

As this Court noted in its memorandum and order of 
November 21. 1979, the Education of the Handicapped Act 
and its amendments (20 U.S.C. §S I40I-I461) severely im- 
pede the exercise of discretion by institutions which accept 
federal funds under the Act. A recent District Court decision 
in the Eastern District of Pennsylvania dramatizes this- by 
ruling that the Act requires recipients to provide a handi- 
capped child a longer school year than that provided non- 
handicapped children if the child's handicap necessitates a 
longer school year: Armstrong v. Kline. 476 F. Supp. 583 
(E.D. Pa. 1979). 
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454 FEDERAL SUPPLftMENT 



HOWARD S. ft *U riaintiffa, 

FKIENDSWOOD INDEPENDENT 
SCHOOL DISTRICT et a!.. 
Defendant*. 

Civ* A. No. 

United States District Court, 
& D. Texas, 
Galveston Division. 

June 23, 2978. 

Parents of handicapped minor sought 
injunctive relief to insure that minor re- 
ceived necessary and appropriate treatment 
and education. On motion for preliminary 
injunction, the District Court, Cowan, J., 
fccid that school district violated its fcgil 
obligations under the Rehabilitation Act of 
1976 and under the Fifth and Fourteenth 
Amendments, with respect to high school 
student who had minimal brain damage ami 
emotional problems and faifed to provide 
constitutionally required hearings with re- 
spect to student's constructive expulsion 
mandating issuance of preliminary injunc- 
tion requiring school district to pay co>t of 
atudont's private schooling necessitated by 
bis difficulties. 

Order accordingly. 

1. Schools and School Districts o=>U% 

Regulations issued by the Secretary of 
Health, Education and Welfare under the 
Rehabilitation Act of 1973. the Education 
for All Han.ficapped Children Act of 1975, 
and the amendments of 1974 are reasonably 
related to the purposes 0 f the enabling leg- 
islation. Rehabilitation Act of 1973, § 5<M, 
29 U.S.C.A. § 794; Education of the Handi- 
capped Act, $ 602 as amended 20 U.S.OA. 
*1401. 

1 Civil Rights c=»n.4(l) 

Schools and School Districts c=»H5 
The Civil Rights Act and the Rehabili- 
tation Act of 1973 afford a private cause of 
action to handicapped students who arc de- 



nied necessary and appropriate treatment 
and education. 12 U.S.C.A. § 1PS3; Reha- 
bilitation Act of 1973, § 504, 29 U S C \ 
§794. 

3. Injunction <*»147 

For purposes of ".'.olirninary injunction, 
evidence established that school district vio^ 
lated its legal obligations under the ReJia- 
bfltotion_Act of 1973 and under t!ie F 'th 
and Fourteenth Amend men tajvith respect 
to high school student who* had minimal 
brain damage and emotional problems and 
failed to provide constitutionally required 
hearings with respect to student's construe* 
iiyf.-z?I. x i!5i. on » mandating issuance of~pre- 
Jiminary injunction requiring a school dis- 
trict to pay cost of students private school- 
ing necessitated by his difficulties. Reha- 
bilitation Act of 1973, § 504, 29 U S.C A 
§ 794; U.S.C.A.Const. Amends. 5, 14. 



J. Patrick Wiseman and Reed Martin. 
Houston, Tex., for plaintiffs 

Richard G. Swlgc^y and Jame* S. Kelly 
Houston, Tex., for FISD deferjants. 

Douglas B. Owen, Austin, Tex » for State 
defendants. 

James C. Todd, Austin, Tex., for amicus 
curiae. 

STATEMENT OF REASONS FOR 
PRELIMINARY INJUNCTION 

COWAN, Judge. 

Pursuant to the mandate of Rule 65(d). 
Fed.R.Civ.Proo, this Court states herein its 
reasons for the preliminary injunction is- 
sued on June 21, 1073. 

These findings of fact and conclusions of 
law *re made solely for the purpose of 
determining the plaintiffs* rights to obtain 
preliminary injunctive relief pursuant to 
Rule 65. Fod.R.Civ.Proc. These finding of 
fact and conclusions of law are not findingi 
upC.. the merits. The merits are reserved 
for trial at a later date, if necessary. 

Douglas S. (hereinafter "Douglas"), the 
minor plaintiff in this case, is an Anglo- 
American mile lorn in the State of Califor- , 
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nit ou November 16, 1D61. In IDS2, hp was 
hospitalized and tested for meningitis! Al- 
though his mother wns Eventually able to 
furnish him a-suble family background, the 
first three years of his life were unsettled, 
chaotic and traumatic. Competent medical 
evidence establishes that these two events 
created a situation in which Douglas has 
minima! brain damage, a definite learning 
disability, and at least temporarily, a severe 
emotional disturbance. Medical testimony 
establishes th^t these events in his early 
childhood are probably the most significant, 
although not the most immediate, causes of 
the difficulties which have precipitated this 
litigation. • . 

Douglas went through the first five years 
of his schooling in California, where he was 
diagnosed as havinfeminimkr brain damage/ 
and placed irj special 'education classes. 



volving special he»p, and this program ap- 
parently produced reasonably good results 
during his junior hi^h yean. 

In mid-August of 1976, Douglas was en- 
rolled in the Fricnn>wood Hitfh School. Al- 
though FJSlr* program uith reference to 
Douglas had been reasonably successful in 
dealing with his problems during junior 
high, this_ success ended abruptly when 
Douglas entered hi^h school. He immedi- 
ately began to develop behavior problems, 
characterized by truancy and wandering in 
tfoL halls. The ^Assistant Principal, Mr.. 
% . Fred Nelson, regarded these difficulties as 
4 discipline problems and not special cduca- 
tion problems and failed to notify the-ape- 
cial education department of .Douglas* diffi- 
culties in adjusting to high.*chool. 

These difficulties in high school' were 
clearly ^foreseeable. All of the experts', who 



nr.* . • ij ^urcsutaoie. nil 01 the exnerTi-who 

Dough,' parents moved to Friendswood - have t^ifle'd have w d |S 5^S 
1973. and m^a< onmit^ :„ ... ... J^ng 



in 1973, and Douglas was enrolled in the 
public schools maintained by defendant 
F|$D (Friendswood Independent School 
District). During' his first year of, school in 
FJSD, his teachers noted his short attention 
span, hyperactivity and demand* for atten- 
tion. In May of 2974, while enrolled at the 
Friendswood Junior High School, he was 
evaluated for the r'JSI) by competent, inde- 
pendent, outside t consultant*, who noted 
that despite his normal intelligence, he had 
made markedly slow progress in school and 
that probable organic brain damage as well 
* as anxiety interfered with his ability to 
concentrate, remember and perceive .accu-' 
rately. Thc^onsultant^rccommendtJd that 
Douglas 14 . . . continue "nfa resource ' 
■> program in which he can receive special 
help with basic subjects tn d 
that "efforts should be made by the school 
counselor to establish a warm" relationship 
*vith 'Douglas * . . 

Durjng his junior .high .years, Douglas 
was placed in a special education program 
in which he was, for the" most .part M raaia- 
streamed/* i. c. f placed in clashes with non- 
handicapped children, but still nevertheless, 
' given special help by a "resource teacher." 

In November of 1974, Mrs. Patricia Bur- 
ton worked out a program for Douglas in- 



man with Douglas' handicaps, when corf^ 
fronted with the challenge of adjustin^fo a 
high school environment and' coping with 
the strains of puberty, i 3 likely to develop 
severe difficulties HSD had coped with 
Doughs' difficulties fa?Ty*-vel^up.untd Au- 
gust of 1976. but F13I) did not cope adc- 
quately with Duu;;las' difficulties from Au- 
gust 1976 until December of that' year. 

Douglas^ diffici Ities it school were paral- 
leled byd] ff icuKVs in adjusting at home. 
In November 1975. he wa* referred to Dr. 
Grace Jamison a', the John Scaly Hospital 
in Galveston. D: Jamison, a child psychia- 
trist> began to trcit Douglas. In December 
1976, just before or during the Christmas 
holidays, Dougla? made a suicide attempt 
which resulted in his being confined in the 
Qraves Unit at John Sealy Hospital for 
several weeks. 

After Douglas was released from the 
Graves Unit, Dr. Jcmison reco.mmenued his 
placement in the Oakes Unit of the Brown 
School, a private school in Austin. Both Dr. 
Jamison and Dr Boynton from the Brown 
School have testified credibly that Douglas, 
at the present time, is not able to r/ lurn tp 
•FJSD in a normal classroom setting, but 
that he is capable of receiving an education, 
and that if he is^llowecl to remain in a 
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setting like the Brown School another 12 to 
24 months, he has z reasonable chance of 
developing into a reasonably well-adjusted 
person who can lead a prodnctive life. If 
removed from the Brown School or some 
similar facility, his prognosis is, the doctors 
agree, very poor. 

The undersigned has concluded that since 
August of 1976, when Douglas entered high 
school, FISD has failed to provide him a 
free, appropriate public education and that 
this failure was a contributing and a proxi- 
mate cause (although certainly not the sole 
or even the predominant cause) of Douglas' 
tevcrc^cmotional difficulties which culmi- 
nated in his suicide attempt and confine- 
ment in the Graves Unit of John Scaly 
Hospital in Decemjtor of 1976. 

Although it is a harsh conclusion, the 
undersigned must reluctantly conclude that 
following the development of Douglas' dif- 
ficulties in adjusting to high school, FISD 
engaged in a calculated, deliberate effort to 
avoid and evade its legal responsibility. 
FISD's activities in this regard violate its 
legal obligations under the Rehabilitation 
Act of mi [2? U.S.C. § 794) and the Fifth 
and Fourteenth Amendments to the Consti- 
tution of the United States. 

• The most important deficiencies, in con- 
nection with FISD's conduct occurred dur- 
ing the period from August of 1976 until 
December 1976 and fr6m January 1977 un- 
til July 6, 1977. During that period Doug- 
las had been classified as a minimal brain 
damaged child who needed and uas entitled 
to receive special education. Despite this, 
when he developed disciplinary'^iTficuTtTes 
and was wandering "the halls, the special 
education department was never" notified. 
Dr. Wren, the head of special education, 
was never told that Douglas was having 
difficulties; instead, Doughs' difficulties 
were handl ed entirel y land sft^ly g~ j <lUriji|;. 
wry problems. Kojtffort jvas .made .to 
determine jv hethcr or not "his disciplinary 
problems were related .to his ^Ugnoaed 
handicaps. This pattern continued despite 
expressions of interest and concern by 
Howard S. and Judy S. (Douglas' parents) 
to the school administration. 



On January 18, 19T7, while Douglas was 
in the Gravtrs U,,it of the John Sealy Hospi- 
tal in Galveston, FISD, without notice to 
Douglas or hi* parents, /'officially dropped" 
Douglai from FISD< This effective and 
constructive expulsion occurred without no- 
tice to the parents, without a hearing of 
any kind, and is a clear violation of the 
FISD'3 obligation under the Constitution of 
the United Statxis. See Goss v. Ixtpez. 419 
VS. 565, 95 S.Ct. 729, 42 L.Ed.2d 725 ( 19T4). 

On February 15, 1977, Mrs. S. met with 
FISD's superintendent, the assistant princi- 
pal of the high school, and the head of 
special education; informed these officials 
of DouglaV difficulties; delivered to them a 
handwritten letter indicating that Douglas 
was only temporarily out of school; advised 
that Mrs. S. was seeking a suitable cduca- 
tional program for him in the light of his 
handicaps; and advised that she wished to 
participate in a scheduled ARD {Admis- 
sions, Review and Dismissal) meeting to 
determine if a suitable program could be 
developed for Douglas in FISD. 

Three days later, on February 18, 1977, 
the ARD meeting occurred. Mrs. S. was 
not given an opportunity In be present. 
The ARD committee "dismissed" Douglas 
from the "social education program "fol- 
lowing the usual procedure of Friendswood 
ISD regarding students who move . . *' 
Thij .conduct was a subterfuge. Douglas 
and his family had not moved. Douglas 
had been placed in a hospital. The hospital 
had referred him to a special school because 
of his handicaps and his se\ere emotional 
disturbance. By no stretch of the imagina- 
tion can it be contended that he had 
"moved." FISD here clearly violated the 
duties placed upon it by the Constitution of 
the United States. See Goss v. Lopez, su- 

PJM. 

Ultimately in Ma> 1977, Mr. and Mrs. S. 
obUinealcpuinsel and requested an impartial 
due process hearing. Mr. and Mrs. S. were 
entitled to this due process hearing under 
the provisions of both the United States 
Cenbtitution and the Rehabilitation Act of 
1973 (29 U.S.C. § 794). Continuing its pre- 
vious pattern^owevcr^FISDJuten'tionally 
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evaded and avoided its responsibility to pro- 
tide ah impartial due process hearing. 

A githttring which can best be described 
as a meeting occurred on July 6, 1977. This 
"meeting" cannot accurately be described 
as a hearing. The meeting was chaired by 
FISD's retained counsel. The designated 
decision maker was the sch»*>l superintend- 
ent There was no formal introduction of 
evidence, no formal presentation of argu- 
ments, no notice of the issues to be decided 
at the meeting, no impartial due process 
hearing examiner, no findings of fact or 
conclusions of law, and no real decision of 
any kind rendered at or after the meeting. 

It is true that, in JuW 1977 the Education 
for AH Handicapped Children Act of 1975 
(20 U.S.C. § 1401 et seq.) had not become 
. fully operative, and the regulations pursu- 
ant to that statute had not been published; 
the plan of the State of Texas for compli- 
ance with that Act had not been approved; 
however, F1SD was still obligated to com- 
ply wltn^cTlchabifitation Act of 1973 (29 
U.S.C. § 794) and with the Constitution' of 
the United Status. ' ' 

The Rehabilitation Act of 1973 (Public 
Law 93-112 codified at 29 U.S.C. § 794) 
provides in its pertinent parts as follows: 
No otherwi.se qualifed handicapped indi- 
vidual in the United States, as defined in 
§ 706(6) of this title shall, solely by rea- 
son of his handicap, be excluded from the 
participation in, be c 1 nicd the benefits of, 
©r be subjected to liscrimination under 
any program or activ ty receiving Federal 
financial assistance. 

FISD at all material times has received 
federal financial assistance. 

On May 4, 1977, the Secretary of Health, 
Education and Welfare, had published in 45 
C.F.R. § 84.36 the regulations issued pursu- 
ant to the Rehabilitation Act of 1973. This 
regulation states: 
S S4.36 Procedural safeguards. 

A recipient that operates a public ele- 
mentary or secondary education program 
shall establish and implement, with re- 
spect to actions regarding the .identifica- 
tion, evaluation, or educational placement 



of persons who. because of handicap, need 
or are believed to need special induction 
or regulated services, a system of proce- 
dural safeguards that includes notice, an 
opportunity for the parents or guardian 
of the person to examine relevant rec* 
ords, an impartial hearing with opportu- 
nity for participation by the person s par- 
ents or guardian and representation by 
counsel, and a re\ icw procedure. Compli- 
ance with the procedural safeguards of 
section 615 of the Education of the Hand- 
icapped Act is one means of meeting this 
requirement. 

Section 615 of the Education of the 
Handicapped Act (Public Law 94-142 codi- 
fied at 20 U.SC § 1415) sets forth detailed 
provisions concerning procedural safe- 
guards and clearly pro\idcs that: u . 
no hearing conducted pursuant to the re- 
quirement* of thi^ paragraph shall be con- 
ducted by an employee of such agency or 
unit involved in the education or care of the 
child . . 

This meeting of July 6, 1977, did not meet 
the requirement-; of the regulations piibUh- 
ed under the Rehabilitation of the Handi- 
capped Ad of 1973 (specifically 42 C.K K 
§ £4 30) and was not, consistent with the 
procedures promulgated in § 615 of i'ubhc 
Law 94 -J.12. (codified in SO U.S.C. § 1415, 
p.issec on November 29, 1975). In addition! 
the meeting (if it is claimed to have been a 
hearing) uas not cor.sistcnt with the due 
process clause of the Fourteenth Amend- 
ment to the Constitution of the United 
States. Sec Lau v. M^o/s. 414 U.S. 563, 94 
S.Ct. 786, 39 L.Ed.2d 1 (1973); Goss v. Lo- 
pez. 419 U.S. 565. 95 S.Ct. 729, 42 L.L\i.2d 
725 (1974); Worrisey v. Brewer, 408 US 
471, 92 SCt. 2593, 33 L.Ed.2d 4S4 (1972): 
Mathews v. Eldridge, 424 U.S 319 (see par- 
ticularly the analysis at 335), 96 S.Ct. 893, 
47 L.Ed.2d 1?: Sullivan v. Houston ISD. 
307 F.Supp. 1328, 333 F.Supp. 1149 (196?- 
71). While factually distinguishable, the 
analysis of Chief Justice Burger in Morton* 
villa JSD So. 1 v Hortunvillc Education 
Assn.. 426 U.S. 4S2. 96 S.Ct 230S, 49 
I*.£d.2d 1 (1976) supports this conclusion 
that, even without reference to the recent 
Congressional enactments, the meeting of 
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July 6, 1977 (if argued Zo be a hearing) did 
not meet the requirements of substantive 
and procedural due process. 

After they had employed counsel, Mr. and 
Mrs. S. took virtually all action which could 
conceivably have been taken to attempt to 
obtain administrative relief. Numerous let- 
ters ucrc written to the Texas Educational 
Agency (hereinafter "TEA") to no avail. 
Similar entreaties were made to the De- 
partment of Health, Education and Welfare 
(HEW), which launched or said that it 
launched an investigation in July 1977. Ap- 
parently, from the record here, nothing has 
been heard further from this investigation 
in the eleven intervening months. 

Arguably, an "appeal" could have been 
taken from the meeting of July 6, 1977 to 
the FISD Board of Trustees; however, 
there was no decision to appeal from. In 
addition, this Court finds from the plead- 
ings and arguments asserted in this cause 
that an appeal from the "meeting of July G, 
1977" to the Board of Trustees of FISD 
would have been a futile gesture. The 
Board's retained counsel was fully cogni- 
sant of and an active participant in the 
meeting of July 6, 1977. The school super- 
intendent and the director of special educa- 
tion (who was also one of the principal 
administrators in the school system) partici- 
pated actively in events after January of 
1977. It is clear, and the Court finds, thai 
the Board of Trustees ratified the actions of 
the school administrators at the time of and 
after Douglas* constructive expjlsiun in 
January of 1977 and the further actions 
relating to Douglas up to July 6, 1977. 

A hearing before the Board of Trustees 
would not have satisfied the requirements 
of 29 U.S.C. § 794 and the regulations pro- 
mulgated pursuant thereto. Specifically, 45 
C.F.R. § 84.36 would not have been satis- 
fied, and the procedures promulgated by 
ihe Education for All Handicapped Children 
Act of 1975 (Public Law 94-M2 § 615 codi- 
fied at 20 U.S.C. § 1415) would not have 
been met 

Thia Court has concluded that the Hoard 
of Trustees of FISD has received extremely 
poor advice concerning its legal obligations 



and the posrible liability of individual ad- 
ministrators and Trustees for intentional 
violat.on of plaintiffs' constitutional rights. 
In this connection, the attention of the 
Board of Trustees is respectfully directed to 
the possibility of personal liability being 
imposed upon school board members for 
failure to comply with their legal obliga- 
tions. See Justice Whites language 
Wood v. Strickland, 420 U.S. 30$ at 321, So 
S.Ct. 992 at 1000, 43 L.Ed 2d '214, where he 
stated: 

. . . The official, himself, must be 
acting sincerely and with a belief that he 
is doing right, but an act violating a 
student's constitutional rights can be no 
more justified by ignorance or disregard 
of settled, indisputable law o.i the part of 
one entrusted with the supervision of stu- 
dents' daily lives, than by the presence of 
actual malice . . . 
See also Burnaman v. Bay City Indepen- 
dent School Di sincl, 44b F.Supp. 927 (S D. 
Tcx.l97S v 

In July 1977 there way have been some 
justification for lack of information con- 
cerning the TruMee's legal obligations 
There is no like justification now. 

The foregoing constitutes the Court's 
gcneril findings of fact and conclusions of 
law applicable to th.s ca;c. In addition the 
Court makes the following sjwcific findings 
of fa*t and conclusion* of law. 



1. 

Pla ntiffs have taken all reasonable and 
practicable steps to exhaust administrative 
remedies in this cause. 



2. 

The procedures employed by FISD in con» 
nection with the constructive expulsion of 
Douglas and the other procedures relating 
to Dcuglas from January 1977 until the 
present date have denied Douglas and his 
parents substantive and procedural due 
process in violation of the guarantees of the 
Fifth and Fourteenth Amendments to the 
Constitution of the United States. 
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in the Education for All Handicapped Chil- 
dren Act of 1975 (Public Law 04 142 codi- 
fied at 20 U.S.C. § U01 ct scq.) Since 
Dccemher 1976. Dou^l.is has been seriously 
emotionally disturbed and that scnous emo- 
tional disturbance is compounded by a spe- 
cific learning disability. 



Mr. and Mrs. S ucre caught in a typica. 
governmental ."Catch 22" situation. FISD 
purported to have expelled Douglas because 
he "mo\ed from the system. 1 ' Thereafter, 
FISD refused to give him an impartial due 
process hearing, and took the position that 
nothing further could be done with the 
child until he was re-enrolled in FISD." It 
was impossible to re-enroll him becausejie 
had been placed, because of his severe emo- 
tional difficulties, in a school outside the 
jurisdiction of FISD. This removal of 
Douglas to the Brown School occurred be- 
cause of FISD*s refusal to comply with its 
legal obligations and its refusal to attempt 
to work out an appropriate educational plan 
to afford Douglas a free, appropriate public 
education. 



At the pertinent times, no adequate 
mechanisms have existed to afford the 
plaintiffs a full administrative hearing, or a 
meaningful administrative remedy. In this 
connection, sec plaintiffs' exhibits 7, 8, 15, 
16, IS and 23 (particularly TEA'S letter of 
November 30, 1977 to Mr. Reed Martin). 



The undersign* d, in determining whether 
or not to grant .1 preliminary injunction, 
has balanced th': interests of the parties. 
The Court concludes that the consequences 
of denying relief iy Douglas and his parents 
could be disastrous, and that the denial of 
relief could destroy Douglas' chances to 
lead a normal life. On the contrary, the 
relief granted against FISD merely creates, 
for FISD, an expense and inconvenience — 
moreover this expense and inconvenience is 
an expense and inconvenience which is im- 
posed upon FISD by law and which FISD 
has a legal obligation to undertake. In 
addition, the Trustees" failure to meet their 
legal obligations promptly could well result 
in substantial persona! liability. 



Douglas at all material times has been a 
"handicapped child" as that term is defined 



At all material times Douglas has been a 
"handicapped" child, as that term is d fined 
in § 4(a) of Public Law 94-142 [20 I' 3.C. 
§ 1401(1)] because he has been seriously 
emotionally disturbed and handicapped by a 
specific learning disability. 

8. 

At all materia! times Douglas has been a 
child with specific learning disabilities, as 
that term is used in the Education for AH 
Handicapped Children Act of 1975 (Public 
Law 94-142 codified at 20 U.S.C. § 1401, ct 
seq.) in that he has suffered from minimal 
brain dysfunction and probable organic 
brain damage. 

9. 

At All material tirn*^ Douglas has heen a 
"qualified handicapped individual" as that 
term is ui>cd m the Rehabilitation Act of 
1973 (Public Law 93-H2 codified at 29 
U.S.C § 79 0 and since August of 1970, \\e 
has in fact b*;cn excluded from participation 
in and denied the benefits of, and subjected 
to discrimination under a program or activi- 
ty receiving federal financial assistance, i. 
e., the operation of FISD. 

10. 

Since August of 1976. FISD has failed to 
afford Douglas a free, appropriate public 
education and has thus discriminated 
against him. 

11. 

FISD has failed to provide, since August 
oi 1976, an individualized education pro. 
gram for Douglas which meets his unique 
r.ecds. This failure commenced in August 
of 1976 and continues to this date 
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12. 

At til materia! times, Douglas has been a 
"handicapped child" as that term is defined 
in 45 C.F.R. § 128.5 in that he has since 
December of 1976, suffered from a severe, 
emotional disturbance, compounded by a 
specific learning disability. 

13. 

For some periods of time since June of 
1977, Douglas has suffered from a handicap 
which made placement in a public or pri- 
vate residential program necessary in order 
for him to have the benefit of a free, appro- 
priate public education. The Court does not 
hole' that such placement will be necessary 
in the indefinite future, and this determina- 
tion (it is hoped) will be made by the admin- 
istrative process functioning through an im- 
pattial due process hearing of the type con- 
templated by § 615 of Public Law 94-142 
(20 U.S.C. § 1415) and the regulations pro- 
mulgated under the Rehabilitation Act of 
1973 (specifically the regulation appearing 
at 45 C.F.R. § W.36). 

14. 

During the period from January 1977 un- 
til the present date, the State of Texas has 
not afforded Douglas and his parents a 
feasible or practicable administrative reme- 
dy because TEA has not established proce- 
dures to afford an impartial due process 
hearing in this type of case, or an appeal or 
re iew of the type contemplated by § 615 of 
the Education for All Handicapped Children 
Act of 1975 [20 U.S.C. § 1415(c)]. 



There is no legal impediment in the State 
of Texas to the establishment of the proce- 
dural safeguards mandated by the Educa- 
tion for All Handicapped Children Act of 
1975 (Public Law 94-142, codified at 20 
VS.C. § 1415). This is true because al- 
though there may be legal requirements 
which require that binding action of certain 
types be taken only by the Boards of Trus- 
tees of school districts, it is common knowl- 
edge that the Botrd of Trustees of Indepen- 
dent School District* cannot make indepen- 



dent determinations of every question of 
every conceivable naturv presented for deci- 
sion. _ For example, employment decisions 
in reality, are mat»e by the administrators 
of the mdependvnt School Districts and rat- 
ified by the Boards of Trustees. There is 
no legal impediment to the establishment of 
an impartial due process hearing procedure 
such as that set forth in plaintiffs' exhibit 
2i (Administrative Procedure Concerning 
Special Education approved by the Houston 
Independent School District Board of Edu- 
cation on October 21, 1977). 

16. 

[1] The regulations issued by the Secre- 
tary of Health, Education and Welfare un- 
der the Rehabilitation Act of 1973 (codified 
at 29 U.SC. § 791), the Education for All 
Handicapped Children Act of 1975, and the 
Amendments of 1974 (codified at 20 U.S.C. 
§ 1401 et seq.) are reasonably related to the 
purposes of the enabling logic la lion See 
concurring opinion by Mr. Justice Stewart 
in Lsu v. Kichote, 414 U.S. 563, at 509, 91 
S.Ct. 7S6, 39 L.Ed.2d 1 

17. 

Douglas became seriously emotionally 
disturbed in December of 1976. This emo- 
tional upheaval was the precipitating factor 
which led to his hospitalization and necessi- 
tated his enrollment at the Broun Schools 
This emotional disturbance was the result 
of multiple factors. Medical evidence es- 
tablished that the predominant cause waa 
probably related f> organic brain damage 
and environmental factors in the first three 
years of his life. On the other hand, the 
fact that he was not afforded free, appro- 
priate public education during the period 
from the time he_ enrolled in high school 
until December of 1976, was, this Court 
finds, a contributing and proximate cause 
of his emotional difficulties and emotional 
disturbance. 

18. 

[21 42 U S.C. § 1983 and the Rehabilita- 
tion Act of 1973 (29 U.S C. § 794) do afford 
the plaintiffs a private cause of action, 
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Liu v. Nichols, 414 U S. 94 S.Ct. 786 39 
L.Ed.2d 1 (1973). 

CONCLUSION 
[3] On the basis of the finding of fact 
and conclusions of law set forth above, the 
Court has concluded that there is a high 
probability that plaintiffs will succeed in 
the trial of this case on the merits. The 
Court Has further concluded that the plain- 
tiffs will suffer irrcparahle injury if not 
given preliminary injunctive relief. The 
Court Jias also balanced the irreparable 
harm 'which the plaintiffs will suffer 
against the inconvenience to the defendants 
and has determined that the irreparable 
and grave nature of the harm which will be 
>fcrtd by the plaintiffs greatly outweighs 
the inconvenience and expense which will 
be imposed upon the defendants by prelimi- 
nary injunctive relief. , The Court has also 
determined that the public interest will be 
•erved by the entering of a preliminary 
injunction for the reason that such prelimi- 
nary injunction will afford the plaintiffs 
their statutory and constitutional rights, 
and will encourage compliance with the 
law. 

Reference to the 'legislative history re- 
veals that ;t was the judgnu-nt of the Con- 
gress that tfie apparently substantial ex- 
pense of compliance viith the Education for 
Ali Handicapped Children Act of 1975 (Pub- 

' lie Law 91- 142. 20 U.S.C. § 1401) is actually 
much less than cost of life-iorig institution- 
alization. Senate Report 94- 168, U.S.Code 

1 Cong. & Admin.Ncws 1975, pp. 1425, 1433 
lays: 

The long range implications of these 
statistic? are that public agencies and 
taxpayers will spend billions of dollars 
over the lifetime* of these individual* to 
maintain such persons as dependent* and 
in a minimally acceptable lifestyle. With 
proper education services, many would be 
able to become productive citizens, con- 
tributing to soc:ety instead of being 
forced to remain * burdens. Others, 
through such services, would increase 
their independent r, thus reducing their 
dependence on society. 
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The Court finds the foregoing language to 
be directly, squarely applicable to the facts 
of this case. 

For the reasons stated herein, the Court, 
after hearing argument of counsel on the 
form of the injunctive relief, has filtered a 
preliminary injunction in compliance with 
the terms and provisions of Rule 65, Fed.R. 
Civ.Proc. (see copy attached as Exhibit A). 

PRELIMINARY INJUNCTION 
On the 18th day of May, 1978. the above- 
entitled and numbered cause was filed seek- 
ing a temporary restraining order. Plain- 
tiffs and their counsel appeared in cham- 
bers and the Court, aft >r hearing argument, 
declined to issue a temporary restraining 
order, but set a hearing for the purpose of 
determining whether rr not a preliminary" 
injunction should issue. This hearing oc- 
currcd on various dates, culminating in a 
hearing on June 21, 197&. Ail parlies were 
allowed to introduce a!l ewdence tendei cd, 
present authorities and present full argu-' 
nients. In compliance with Rule 65(a)(2). 
Fed.R Civ.Proc. the Court has eon>id^red a 
consolidation of the extensive hearing with 
trial on the merits but ha* declined to do so 
because to do so might deny the parties 
their rights to a trial by jury of contested 
issues of far; The Court fcis sUted into 
the recoid its dialled find ng.s of f„ c t and 
conclusions of I.,u sup-w.sng the granting 
of this preliminary relief and incorporates 
such .findings of fc.t ?nd conclusions of law. 
in thU preliminary injunction. 



Reasons 

In compliance with Rule 6o(d), the Court 
states, in summary form, the foiiowing rea- 
sons for the issuance of this injunction: 

EXHIBIT A 
1. Plaintiffs have been denied rights 
guaranteed to them by the Rehabi'.i* 
tation Act of 1973 (Public Law 93- 
112 § 504, codified at 29 U.S.C. § 794) 
in that Do-iglas S.. a qualified handi- 
capped individual, has been excluded 
from participation in and denied the 
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EXHIBIT A-Continued 
benefits of a free, appropriate public 
education in the Friendswoori Inde- 
pendent School Disrrict (hereinafter 
FISD), and has been subjected to dis- 
crimination under an activity receiv- 
ing federal financial assistance. 

2. Douglas S. has been denied the rights 
to procedural and substantive due 
process guaranteed by the Fourteenth 
Amendment to the Constitution of 
the United States and has been con- 
structively expelled from FISD with- 
out being afforded the procedural and 
substantive due process required by 

• the Constitution of the United States. 

3. Plaintiffs have shown a probability of 
success on the merits at final trial 
and that plaintiffs will be irreparably 
injured if temporary injunctive relief 
is not granted. The public interest 
will be served by the granting of a 
preliminary injunction. The certain- 
ty of harm to plaintiffs outweighs the 
inconvenience and expense to the de- 
fendants occasioned by the granting 
of injunctive relief. 

Relief Granted as to FISD 
1. 

Defendants FISD, Ted L. Thomas, J. L. 
Birdwell, kile> Ross, Harold Whitaker, Bill 
N. -Allen, C. W. Clinc, William P. Jones, 
Dickii K. Warren (hereinafter called "FISD 
defcrJanU") will forthwith cause an imme- 
diate and comprehensive evaluation of 
Doughs S. and determine his special educa- 
tional needs. This evaluation may be con- 
ducted by a competent, independent, profes- 
sional evaluator retained by the FISD de- 
fendants and need not be done in consulta- 
tion with the Brown School, but must be 
done in consultation with Douglas S.'s par- 
ents *nd must be done in such manner as to 
take advantage of the work of the Brown 
School and to a\oid disturbing Douglas S.'s 
current placement in the Brown School. 

JL 

After such consultation and evaluation, 
tho FISD defendants will immediately de- 



velop an individual educational plan which 
specifies Douglas S.'s needs and a!! services 
required to meet those needs. 



The FISD defendants will thereafter pro- 
vide directly or arrange to contract for pro- 
vision of, appropriate cducatior.a! services 
for plaintiff Douglas S. without cost, af- 
fording contact with non-handicapped chil- 
dren in a normal setting to the maximum 
extent appropriate. 



Douglas S will remain in the Brown 
School until such new placement is availa- 
ble, and the FISD defendants muit pay the 
cost of the Brown School on behalf of 
Douglas S. from January 18, 1977, the date 
of his constructi\c expulsion without due 
process, until Douglas S, is afforded a new 
placement or until appropriate administra- 
tive bodies have afforded Douglas S. and 
his parents the impartial due process hear- 
ing and review 0 f such impartial due proc- 
ess hearing required by 20 L* S C § 794 ar.d 
described in detail in 20 U S C. § 14 IG. 

5. 

The FISD defendants shall, while the 
foregoing step* arc in progress, en a to an 
impartial due pri^ess hearing <}>ti-rn *y 
that futuie complaints about or concerning 
plaintiff Douglas S.'s educational placement 
may be processed adr.iinistrati\el> The 
FISD defendants ? ha!\ in creating and ad- 
ministering thi> system, comply with the 
requirements of 20 U.S.C. § 1415 and the 
applicable regulations published pursuant to 
the Rehabilitation Act of 1973 and the Edu- 
cation for All Handicapped Children Act of 
1975. 

t. 

The FISD defendants will take all action 
necessary and appropriate to insure thrK 
Douglas S. will not be denied treatment and 
education in his present educational place- 
ment (i. o., the Drown School) until full d-a 
process has teen afforded Douglas S. and 
his parents, including payincnt of the 
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EXHIBIT A-Continued 
Brown School charges during the period 



due process is fully afforded to Douglas S. 
and his parents. The FISD defendants' ob- 
ligation to pay the costs and charges of the 
Brown School with reference to Douglas S. 
shall continue until terminated by written 
agreement of the parties or further order of 
this Court. 

Relief Granted as to "State Defendants" 

Defendants M. L Brockette, L Harbn 
Ford, Don L. Partridge, and Jot Kelly PH- 
ler (hereinafter called "State Defendants") 
chall, during the period when the FISD 
defendants are comply ir.g with the injunc- 
tive relief granted above, insure that the 
State Defendants are prepared to afford a 
review of a decision made with reference to 
Douglas S. by the FISD defendants and in 
doing so, shall comply with the procedures 
required by 20 U.S.C. § 1415(c) and all 
regulations issued applicable thereto. 

Security 

In compliance with Rule 60(c), the Court 
will require Howard S. and Jud> S to post 
a security bond in the amount of $ r >00 for 
the payment of such costs and damages as 
may be incurred or suffered by any party 
who isfound to have been wrongfully en- 
joined or restrained. In this connection, the 
Court acknowledges that such security is a 
mere token and required sSlely to comply 
with Rule 65(c), but the Court also acknowl- 
edges that the acquisition of a bond of the 
type which would be re ired to fully pro- 
tect the FISD defendants from any loss 
resulting from this injunction would be vir- 
tually impossible And could probably be 
obtained c«-ly by posting cash or negotiable 
securities equal to the amount of money 
which the FISD defendants will be required 
to expend in compliance with this prelimi- 
nary injunction. The requirement of a.i 
excessive or greater bond uould in effect 
deny Howard S. and Douglas S. the statuto- 
ry and constitutional rights which this 
Court i3 attempting here to protect. 
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MATTIE T.,etal.. 



Plaintiffs 



v. 



CHARLES E. HOLLADA v , <t ,;/., 
Defendants 

Civil Action 
No. DC- 75-3 1 -s 

Northern District of Mississippi 
Delta Division 

ORMA R. SMITH, District Jujge 
January 26, 1979 



Class action was on behalf of all school children in 
the State of Mississippi who are handicapped or re- 
garded by their schools as handicapped. Plaintiffs as- 
serted that the special education policies and practices 
of the state and local defendant officials violated their 
nghts under the Education of the Handicapped Act 
Section 504 of the Rehabilitation Act of 1973 a s 
amended. Title I of the Elementary and Secondary 
Education Act of 1965, and the equal protection and 
due process clauses of the Fourteenth Amendment to 
the United States Constitution. Summary judgment 
was granted for the plaintiffs, the court declaring, mtcr 
alia, that the defendants had violated the plaintiffs* 
rights under EHA to I) procedural safeguards; 2) ra- 
cially and culturally nondiscriminatory tests and pro- 
cedures used to classify them as handicapped and place 
them in special education programs; 3) educational 
placement in the least restrictive environment; and 4) a 
program to locate and identify all handicapped children 
in the state in need of special education services. Con- 
sent agreement developed pursuant to court's order 
specifies the policies, monitoring procedures and en- 
forcement mechanisms to be implemented by the state 
defendants to remedy the violations found by the court 



CONSENT DECREE WITH STATE DEFENDANTS 

This class action was filed on April 25. 1975 on behalf 
of all school age children in the State of Mississippi who are 
handicapped or regarded by their schools as handicapped 
rhe case challenges: (a) the denial of special education ser- 
vices to handicapped children whohave been eitherexcluded 
trom school entirely, placed in inappropriate "special educa- 
tion programs, or neglected in regular education classes 
(b) the provision of segregated and isolated "special educa- 
tion programs, (c) the use of racially and culturally dis- 
criminatory procedures in the identification, evaluation and 
educational placement of handicapped and allegedly handi- 
capped children, and (d) the absence of procedural 
safeguards to review decisions of school officials regarding 
the identification, evaluation, and educational placement of 
these children. 



These policies and practices are challenged as violating 
the rights of plaintiffs and the members of their respective 
closes under the Education of the Handicapped Act - Pan B 
(EHA-B), 20 U.S.C. §§ J40I, ctsv<t .Title lot thcEleuen- 
toy and Secondary Education Act of 1965 (Title f ), 20 

u *s . c* 

§§ 241a*/ ; Section 504 of the Rohah.l.tation Act of 1973 
(Section 504), as amended, 29 V S C $ 7<m. and the equal 
protection and due process clauses ot the Fourteenth 
Amendment of the United States C onstitution. 

Defendants arc the state officials responsible for ad- 
ministering Mississippi's "special education" and Title I 
programs for handicapped children and officials from seven 
local school districts: Rankin Countv. Pearl Municipal Sepa- 
rate. North Panola. South Panola. Tate County. Kemper 
T^/'J^ ?>lumbus Municipal Separate School Districts. 
°L the defendants are sued in their official capacities 
Plaintiffs are 26 handicapped or allegedly handicapped . 
cMldren residing in the seven local school districts named 
above. On September 20. 1977 this case was certified as a 
class action with plaintiffs representing in their claims 
against defendar.: state officials the class of "all school age 
children in the State of Mississippi who are handicapped or 
who are regarded b> their schools as handicapped." 

On December 13. 1976 plaintiffs filed a motion for 
summary judgment based on the Federal Education of the 
Handicapped Act. a«, amended, against dclendant state offi- 
cials (hereinafter the Department )• Charlc> E. Holladay 
Mississippi State Superintendent of Public Education and 
member of the Mississippi State Board of Education; Heber 
LadnerandA.F. Summer, members of the Mississippi State 
Board of Education: Ralph Brewer. Director of the Division 
of Instruction of the Mississippi State Department of Educa- 
tion; and. by substitution pursuant to Rule 2S (<j) Fed R 
Civ P.. Walter H. Moore. Assistant Director of the Division 
of Instruction. Special Education Section 

On July 28. IQ77 , he Department's motion to dismiss 
was denied and plaintiffs' motion for summary judgment was 
granted. The Court declared, mtvr ,///,/. 

That the above-named defendants ha\d vio- 
lated the plaintiffs' rights under the Education 
of the Handicapped Act and the Education of 
the Handicapped Amendments of 1974. 20 
U.S.C. SS 1401 et set/. (Supp. IV. 1974) by 
denying their right to 

a. procedural safeguards, including prior 
notice and an impartial due process 
hearing, to challenge decisions regard- 
ing their educational evaluation and 
placement, pursuant to 20 U.S.C. 
§ 1413 (a)(I3)(A) (Supp. IV. 1974); 
a program to locate and identify all 
handicapped children in the state in 
need of special education services. 



b. 



pursuant to 20 U.S.C § 1413(b)(1)(A) 
(Supp. IV. 1974); 

racially and culturally non- 
discriminatory tests and procedures 
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used to classify them as handicapped 
and place them in special education 
programs, pursuant to 20 U.S.C. 
$ !4I3(a)(!3KC) (Supp. IV, 1974); 
and, 

educational programs which arc in 
norma) school settings with non- 
handicapped children to the maximum 
extent appropriate, pursuant to 20 
U S.C. S 1413 (a)('3)(B) (Supp. IV. 
1974) 



c 



Order. Julv 28. 1977. 



In relief the plaintiffs sought the development of a plan 
by the Department, specifying the policies, monitoring pro- 
cedures and enforcement mechanisms it would implement to 
remedy the violations found by the Court. When the Court 
granted plaintiffs 4 motion, it ordered the Department to sub- 
mit to the Court for its approval, following comment by 
• plaintiffs and amicus curiae % *the Annual Program Plan for 
Fiscal Year 1978(1978 Plan), which has been introduced in 
draft form as defendants* exhibit no. 3. after the document 
has been finalized and approved by the appropriate federal 
governmental agency in accordance with 20 U.S.C. 
5 H13 " A schedule for comment an J final Court action was 
also mandated. 

On Jul) 7. 1978 the Department submitted to the Court 
its 1978 Plan as finally approved by the federal agency and its 
then federally-unapproved 1979 Plan, which has now been 
fpund "substantially approvable** for first-quartcr funding 
by the federal agency. On August 24, 1978 plaintiffs filed 
with the Department and the Court extensive comments chal- 
lenging the adequacy of both the 1978 plan and a second, 
revised 1979 Plan. On August 9. 1978. amicus curiae also 
filed its objections to the Department* s Plans. 

Following a period of negotiations, plaintiffs and the 
Department have agreed to the entry of this consent decree 
establishing a plan that is in compliance with the Court's 
Order of July 28. 1977, and which settles all claims against 
thew .ie defendants except for the claim of attorneys* fees. 
Agreement to the entry of this decree docs not constitute an 
admission by any party as to any issue of fact or law regarding 
the adequacy of 1978 and 1979 Plans previously filed with 
the Court, nor docs it constitute a waiver of plaintiffs* claim 
for attorneys* fees against the Department, nor any defenses 
the Department may have against this claim. 

It is. therefore, ORDERED, ADJUDGED AND 
DECREED: 

1 This Court has jurisdiction over the subject matter of 
jll plaintiffs' claim* against the defendant state officials and 
jurisdiction over the persons of the state defendants with 
respect to these claims. 

2 Pursuant to Ruk 23(c)(3) of the Federal Rules of 
Civil Procedure, ihe class to which this decree applies is 
defined ay all children residing within the State of Missis, 
sippiwho are ages six <6) through twenty (20). inclusive, and 
who are either handicapped or considered by their schools as 
handicapped. 



3. For the purposes of this decree the following defini- 
tions shall apply unless a contrary meaning is indicated in the 
text: 

(a) "child, 4 * "children/* or "school age children" 
shall mean a child or children ages six (co.fhrough 
twenty (20). inclusive; 

(b) ,% davs %% shall mean calendar davs: 

(c) ""parent" shall mean adult with primary responsibil 
ity for the care and protection ot a child who is not 
employed by a Mississippi public agency for that 
purpose: 

(d) "entry of this Decree' 4 shall mean the signing of this 
Decree by ihe Court. 

(c) "Department" shall mean the defendant state offi- 
cials named on page 2 ot this Decree. 
(0 "RST 4 shall mean Regional Screening Team as 
defined at pp. 64. et >c</. . of the Policies and Operating 
Procedures for the Mississippi Program for Exceptional 
Children, August 1977; 

(g) "1EP ,% shall mean individualized educational plan 
as defined by P.L 94- 142; 

(h) "Regulation" shall have its normal meaning and 
indicate a formal written rule or policy adopted by ;he 
Department and made known to the public as having the 
force of law; 

(i) "1979 Plan" shall mean the Fiscal Year I97Q pro 
gram Plan for Part B of the Education of the Handi- 
capped Act. as amended by P I. 94-142. submitted bv 
the Department to the Federal Bureau ot E ducation toi 
the Handicapped (BF,H) and approved b> BHH fo' 
first.quarter funding on August 30. 1978. 

(j) "SPED 41 shall mean special education for handi- 
capped children: 

(k) "SPED Process 4 shall mean the entire process bv 
which a child is identified, evaluated, certified as eligi- 
ble, and placed in a SPED program: 
(I) "EMR 44 shall mean educable mentally retarded, 
(m) "TMR" shall mean trainable mentally retarded, 
(n) "SL.D shall mean specific learning disabilities 

4. The 1979 Plan and the Department's Regulations are 
hereby incorporated in this Decree and shall constitute man 
datory requirements on the Department as if they were set 
forth in full in this Decree: except, if any provision in this 
Decree or in any subsequent Court Decree or Judgment 
modifies, contradicts, conflicts or is inconsistent in .tnv way 
with any provision in the 1979 Plan or the Department's 
Regulations, the Court's Decrees *hall be controlling 

5. All new Department Regulations required b\ this 
Decree shall be adopted bv the Department and have the h>rce 
of law no later the April 15. 1^79. except as to ihose regula- 
tions required by paragraph 15 ot this Decree, which have 
their own separate timetable for adoption 

I. CHILD FIND 

6 The Department shall promulgate the following new 
Regulation: 

"In order to insure that all relevant avenues and or 
groups within the boundaries of each hkal school dis 
trict are aware of the district's child find efforts and of 
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the process for referring a child for possible placement 
in a special education program for handicapped chil- 
dren, the district shall: 

"(a) appoint a district employee to direct the child find 
effort; 

"(b) widely publicize within the dittrict the name of 
that person, his or her functions, and the manner 
by which he or she may be contacted; 

"(c) correspond at least twice a year with agencies or 
groups within the district which may have knowl- 
edge of handicapped children who are not being 
served, explaining the referral process and re* 
questing that they refer to the district children 
under the age of twenty-one who may be handi- 
capped. Agencies which must be contacted are: 
local welfare offices, local health department, 
local Headstart agencies, and local mental health 
agency; and 

"(d) make at least two personal contacts per year with 
appropriate personnel from each of the agencies 
and groups listed in subsection (c) for the purposes 
described in that subsection. 
"These procedures are in addition to the requirements 

previously specified in DISE-Bulletin No. 48 and its 

attachment." 

7. The Department shall promulgate the following new 
Regulation: 

"Annually on March 1, beginning March 1, 1980, 
each local school distnet shall submit to the Depart- 
ment a written report giving details of child find ac- 
tivities over the preceding twelve months. This report 
shall include the following: 

"(a) A listing of the agencies, individuals, and groups 
who were contacted and the manner and tiie 
number of times they were contacted; 

"(b) A copy of the basic information which was pro- 
vided to the agencies, individuals, and groups (not. 
a copy of each piece of correspondence); 

4 '(c) A copy of any publicity which has been released; 

••(d) The number of children, listed separately for each 
of the following categories, who were: 

(i) found (i.e., made known to the district as 
potentially in need of special education 
[SPED]); 

(ii) found and referred for evaluation specifi- 
cally as mentally retarded; 

(iii) certified by a Regional S. ning Team 
(RST) as eligible for SPED v any hand- 
icapping condition; 

(iv) placed in SPED following certification: 

(v) certified as ineligible by an RST; and 

(vi) provided additional evaluation or screening 
following RST action." 

8. The Department shall collect information from each 
local school district sufficient to determine whether there are 
children residing in that district who have been certified by an 
RST as eligible for SPUD but who have not been placed by 



the district in a SPED program. In collecting this information 
each year, the Department shall inform each district in writ- 
ing that in completing columns 5, 10, 15. jnd 1 9 of Table 4 t 
pp. 57-58 of the 1979 Plan, it is required to use the following 
definition of "total needing placement". 

"total number of children certified as eligible for SPED 
by any Regional Screening Team who have not been 
placed." 

9. The Department shall adopt the notices contained in 
Appendix A to this Decree and issue by March 1 , 1979 a new 
DI-SE-Bulletin informing local school districts that: use of 
these notices, as modified, is mandatory, receipt of each 
notice must be certified, and such verification must be re- 
corded by the district in writing. 

10. The Department shall: 

(a) issue the Parent Information Booklet set forth in 
Appendix B of this- Decree no later than April 15, 
1979; 

(b) issue by April 15, 1979 a new DISE : Bulletin 
requiring each local school district to 

(i) provide a copy of that Parent Information 
Booklet immediately to the parents of every 
child presently in SPED or in the process of 
evaluation for SPED, and 

(ii) explain orally to each child's parents, no later 
than the district's next review or revision of 
the child's IbP. the information contained in 
the Booklet. 

(c) piomulgate the following new regulation. 

44 Prior to obtaining a written eonsent for a 
child's initial evaluation, each local school district 
shall provide, in addition to other materials re- 
quired by state and local policies, a copy of the 
Department's Parent Information Booklet and an 
oral explanation of its contents to the parents of 
each child considered fo r an evaluation/' 

1 1 . The Department shall compile the written decisions 
of SPED hearing officers and make a copy of them available 
to the public in a form which does not identify the individuals 
or school districts involved This cop\ shall be available for 
review by the public in the headquarters of the Department's 
Special Education Secnon in Jackson. Mississippi. If copies 
are desired, the person reviewing the decisions may use pay 
copiers within the headquarters building 

III. LEAST RESTRICTIVE ENVIRONMENT 

12. The Department shall initiate b> March 1, 1979 and 
complete by June 1, 1979 an interagency agreement with 
each Mississippi state agency involved in the education or 
care of handicapped children, including but not limited to, 
the Department of Youth Services, Department of Mental 
Health (Divisions of Mental Retardation and Mental Health), 
Department of Public Welfare, Education Finance Commis- 
sion, and those agenices with whom the Department has 
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previously entered into an agreement as reflected in the 1979 
Plan, liach interagency agreement shall include, at a 
minimum. 

(a) the entire "Interagency Agreement" set forth in 
the 1979 Plan, Appendix A: 

(b) the following specific provisions: 

(i) "Each institution administered by 

[the agency] shall enter into written agree- 
ments with the local school district in which 
the institution is located, and such other dis- 
tricts as may be necessary or appropriate, 
which commit the school districts to provide 
appropriate day educational programs for 
each child referred by the institution and 
commit the institution to provide program 
planning and assistance to the districts on 
request. 

(ii) "In addition to the State Department v^f 
Education's present requirements, each writ- 
ten ii dividuali2ed educationaJ plan (IEP) pre- 
pared for a child residing in an institution 
administered by (the agency] shall in- 
clude: the date of initial placement in the 
institution: the reason for the placement; the 
t specific steps to be taken by the institution to 
obtain a permanent non-institutional resi- 
dence and educational program for the child, 
t if appropriate (e.g., specific work done with 
the child's parents, foster parents, or other 
community placement as well as with a par- 
ticular school district); and, as one of ihe IEP 
goaJs, the projected date for this placement. 

\"Four mouths prior to the child's release 
from the institution and placement in a local 
school district program (or as soon as the 
decision is made, if the release is to occur in 
less\than four months), the institution shall 
work closely with the school district to pro- 
vide a smooth transition. This shall include 
providing the district with the institution's 
IEP, educational evaluations, other relevant 
records, program planning assistance, and 
such other assistance as is necessary. 

"All steps taken and progress toward 
placement out of the institution shall be re- 
corded in the child's IEP file as they occur. 

"Each institution administered by the 
agency shall also maintain an annual compila- 
tion of the length of stay of all residents."; 
(c) a detailed w ritten procedure regarding the partici- 
pation of parents or surrogate parents at all stages 
of the SPED Process for children who are not 
living at home. This procedure shall include the 
following safeguards: 

(i) For children who have been placed by a 
court in the legal custody of a public agency 
and who are living with foster parents, the 
foster parents shall serve as surrogate parents. 



(ii) .For all other children placed by a court in 
the legal custody of a public agency, the 
agency shall isppomt surrogate parents 

%n) For children who arc living m an institu- 
tion, group home or other reside»i!ul tacilitv 
but who have not been placed by a court in the 
legal custody of a public agency, the agency 
responsible for their residential care shall 
make and document at least three attempts to 
contact each child's parents (through such 
methods as letters, telephone calls and home 
visits) to inform them of the SPLD Process, 
provide a copy of the Department's Parent 
Information Booklet (set forth in Appendix B 
of this Decree), and explain their role as ad- 
vocate for their child. If these efforts fail to 
involve the child's parents in the SPED Pro- 
cess, or if the parents fail twice to attend IEP 
meetings set up at a place and time (including 
weekends) agreed upon by the parents and the 
agency, the ugency sh;ill appoint a surrogate 
parent for the child unices the child's parents 
object to the appointment in wriang The 
agency shall inform the parents in wnting that 
the surrogate has been appointed solely tor th" 
purpose of representing the child in the SPRI) 
PriKess, that this has been done because *.! ihc 
importance of securing involvement of non- 
agency personnel in the SPED Process for 
institutionalized children, and that the parents 
retain the right to represent their child at any 
time they become involved m the SPED . 
Process. 

(iv) Surrogate parents shall be drawn from as- 
sociations of or for handicapped citi/ens or 
from other voluntary organizations pursuant 
to a formal written procedure developed by 
each agency and set forth in the interagency 
agreement. 

(v) Surrogate parents shall be competent to ad- 
vocate for the child, have no interest which 
would conflict with that advocacy, not be an 
employee of the agency responsible for the 
residential care or education of the child, get 
to know thechild personally, become familiar 
with the child's needs, be of the same race as 
the child, if possible, and vigorously repre- 
sent the child at each stage of the SPUD 
Process. 

(vi) Surrogate parents shall be formally trained 
to advocate for the child m the SPED Process 
and the method of training shall be described 
in the interagency agreement. 

(d) a statement that the agency shall cooperate fully 
with local school districts when called upon by 
those districts to provide services necessary for 
implementation of a child's evaluation or IEP; 

(e) subject to Education Finance Commission (EFO 
approval, in the agreement with the EFC a provi- 
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sion insuring that the ETC obtains the Depart- 
ment's concurrence before the EFC approves any 
request for construction of any structure to be used . 
for any SPED program or service'. • - 

13. The Department shall collect information sufficient 
to determine whether each local school district is placing its 
handicapped children in the least restrictive environment. 
This information shall include, at a minimum: 

(a) Table 4, set forth at pp. 57-58 of the 1979 P!an t 
completed by each local school district annually, 
using the following definitions: 
(i) in column 3— "regular class with resource 
room scrvice$ , •— resource room services'* 
shall mean those services which supplement, 
bui do not replace, the basic core academic 
program received by the students in a regular 
class and shall include such activities as tutor- 
ing and special skill development, relating to 
the academic needs of the student and neces- 
sary to assist in regular instructional 
activities; 

(ii) in column 6— "self contained special class- 
rooms with part-time instruction in a regular 
class" — '•part-time instruction in a regular 
class" shall mean at least two class periods 
, each day in programs with non*handicapped 

children in the same age range , one of which 
must be an academic subject such as 
mathematics, science, reading, English or so- 
cial studies, the other may be in such subjects 
as art, mMsic, physical education or aftother 
academic subject; 
(These definitions apply only to completion of Table 4 
• and do not alter any other definitions of resource or 

self-contained classes currently used by the Depart- 
ment for other purposes.) 

(b) each Department Form SEE-37-78 completed by 
the district; 

(c) on-site monitoring visits to the district by person- 
nel of the Department; and 

(d) any relevant individual complaints to the Depart- 
ment about the district's program or procedures. 

U. The Department shall initiate the procedures set 
forth in this paragraph whenever it has reason to believe that a 
loca? school district is not placing handicapped children in the 
least restrictive environment. The Department shall have 
reason r Relieve this is occurring whenever the Department 
determine from the information collected pursuant to para- 
graph 13 of this Decree or from other sources that I) the 
number of handicapped children being educated with non- 
handicapped children is "too low" (as defined in subpara- 
graph (0). 2) SPED is being provided in a segregated or 
isolated location within the regular school building, or 
3) SPED is being provided in a structure separate from' the 
regular school building. 



(ii) 



(iii) 



(a) The Department shalr immediately notify the 
district of its findings in wnnng and require the 
district to submit within 14 days a written justifica 7 
lion for the practice at ismic and documentation] 
such as copies of individualized educational plans 
(lEPs), to verify the justification. / 

(b) The criteria for determining whether a practice is 
justified for purposes of this paragraph are/ 
(0 No special* classes, separate schooling, or 

other removal of handicapped children fom 
the regular educational t\\ vironment is occur- 
ring unless the nature or severity of the chil- 
dren's handicaps is such that education' in 
regular classes with the use of supplementary 
aids cannot be achieved satisfactorily, and 
; integration with non-handicapped children is 
occurring as much as appropriate for each 
child; 

No child is placed in a setting where he or she 
cannot participate in activities with non- 
handicapped age peers unless his or her IEP 
specifically Mates that such participation is ~ 
not appropriate, and* 

No handicapped children are placed in struc- 
tures separate from the regular school build- 
ing, unless: I) no more than fifty i50i percent 
of all self-rontdined and fift\ (50) percent of 
all resource classes for handicapped children 
* in the attendance center are housed in such 
structures, classes serving a comparable 
number of non-handicapped children are 
housed in comparable structures, and at least 
fifty (50) percent of such non- handicapped 
classes are not Title I. ESEA; or, I) the pro- 
grams provided in the separate structures^ 
so special that they cannot be provided in the 
regular school building. 
. (c) if the district's written justification satisfies the 
criteria set for.h in subparagraph (b). the district's 
SPED program may be approved for funding by 
the Department. During the next, site visit to the 
district by the Department, special attention will 
be paid to those classes provided in structures 
separate form the regular building to confirm 
compliance with the criteria set forth in subpara- 
graph (b). 

(d) If the justification docs not satisfy the criteria set 
forth in subparagraph (b), the Department shall ■ 
make a special on-site visit to the district, imple- 
ment the monitoring process set forth in paragraph 
22 of this Decree, and issue a remedial order 
within 45 days of initially notifving the district 
pursuant to subparagraph <a). This remedial oqier 
shall specify the steps and timetable that mustbe 
followed by the district to Remedy the problem, 
including but not limited to, the relocation of the 
class in an appropriate integrated setting or the 
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provision of new resource programs with suffi- 
cient service;., 
(c) The Department shall not approve any portion of 
the district's SPED program for funding until all 
the criteria set forth in subparagraph (b) have bec.i 
met, excrpc; 

(i) during the 1979-60 school year any school 
district listed in Appendix C of this Decree 
whrch is not in compliance with the criteria set 
forth in subparagraph (b) may continue to 
6 receive funding if all other aspects of its 

SPED program afe in compliance with .this 
Decree and the Department receives from the 
district by June 1,1 979 a detailed written plan 
specifying the steps and timetable by which 
all die children'tn the respective schools lifted, 
in Appendix C will be integrated into pro- 
grams in regular school building* by Sep- 
tember 1, 1980; and 
(it) a limited number of districts failing to sansfy 
by September ! , 1979 the criteria set forth in 
subparagraph (b)(iii)(l) may continue to re- 
ceive funding until September 1. 1980 if all 
* other aspects of the districfVSPED program 

are in compliance with this Dccrccand if the 
9 district provides written documentation to the 

Department demonstrating that it is impossi- 
ble for it to bring the SPED program into 
compliance sooner than September 1, 1980. 
The Department may grant this single one- 
year extension for no more than ten (10) 
percent of all SPED classes, programs and 
services in Mississippi being provided in 
separate structures on the date of entry of this 
Decree. 

(f) ' The Department shall consider tip proportion of 
EMR children in a district's resource programs too 
low if less than 80 percent of the children in EMR 
programs are being educated part of $ ach day with 
' * m Unon handicapped- children, as measured by the 
\ sum of columns 4 and 6 on Table 4 (completed 

> pursuant to paragraph 13(a) of this Decree). 

IV. PROTECTION IN EVALUATION 
(NON-DISCRIMINATORY EVALUATION 
AND PLACEMENT PROCEDURES) 

X ' ' 15'. The Department shall take the foltowing steps to 
'[TriSure that the identification, referral, evaluation, program 
development and -SPED placement (i.e., the SPED Process) 
of mentally retardedand learning disabled children in Missis* ' 
sippi is non-discriminatpry and in conformance with the 
/tejros of thi^[)ecree: 

• (a) i Within twenty-one (21) days, of the entry of this 

• ' ' ; % Decree the Department shall retain at least three 

j consultants, acceptable to the parties, who are v 
expert in the evaluation of the special education 



needs of handicapped children and in the de- 
velopment of appropriate ll;P% and special cduca 
tion programs. The Department Nhall retain tiicsc* 
experts for an amount of itme sufficient to allow 
. them to fulfill their responsibilities under subpara- 
graphs (a), (b) and tc) of this paragraph Hicse 
experts shall mcet-with Department personnel and 
other individuals recommended by the parties to 
review the Department's policies and procedures" 
and the local and regional personnel skills and 
practices involved in the SPED Process tor men- 
tally retarded and learning disabled children. 

(b) No later than 165 days from the entry of this 
Decree the team of experts shall complete and 
submit to the parties their Written recommenda- 
tions for modifications in the Department 's regula- 
tions, policies, procedures, and criteria sufficient 
to make the SPED Process non-discriminatory and 
in conformance wi,h this Decree . The basis for 
this recommendation shall be the currently used 
SPED Process. 

(c) No later than 195 da>s from the eutr> A this 
Decree the Dcpartmcni shall issue proposed regu 
lations. policie*. procedures and/oi* criteria suffi- 
cient 'mpleincnt the experts* recommendations 
and sL..<uit them to plaintiffs for comment and to 
the Court Tor approval 

' (d) No later -Own 225 days from the entr> of this 
Decree the Department shall promulgate final reg- 
ulations, policies, procedures and-or criteria ap«* 
prov<*j by the Court, 
(e) No later than 270 da>s from the entry of this 
Decree the team of experts, in conjunction with 
the Department shall complete 'development of 
and submit to plaintiffs' 1 for comment and to the 
Court for approval: 

(i) a written Comprehensive Personnel Assess- 
ment Report, assessing the general personnel 

- skills and training need* of Jocal and regional 
personnel throughout the State of Mississippi 
involved in the SPED Process, and 

(ii) a written Training Program, spec i tying in de- 

* tail the staff, methodology/ material's, 

• timelines. -program, evaluations, and specific 
skills to be acquired by each participant in a 
two-year comprehensive statewide* program 
to train sufficient numbers of local and rcg- 
ional personnel .to insure that the SPED Pro- ' 
cess actually being implemented thro»*:hout 
Mississippi is non-discriminatory and in con- 

. formance with this Decree. 

(0 The Department, with *he assistance of such oddi ; , 
tional staff and consultants as are necessary, shall 
begin implementation of the Training Program by 
December I. 1079 and complete tt by Decem- 
ber I. 1981. . 
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16. By April 15. 1979 the Department shall moan, 
Department Form SE-28-77 to include a new section entitled 

? "Recommendations for Placement" which may be com- 
pleted by Regional Screening Teams and issue instructions to 
all Regional Screening Teams and Learning Resource Cen- 
ten explaining that they may make program placement rec- 
ommendations when they make eligibility decisiohs. 

17. The Depanr^nt shall promulgate a new regulation 
requiring that prior to being certified as handicapped and 
placed in a SPED program, each child must be physically 
screened in * manner that conforms with the physical screen^ 
ing requirements set fcr^in the current Mississippi '•pediat- 
lie Screening Program," contained in the Bureau of Family 
Health Services Procedural Manual. 

18. The Department shall promulgate the following new 
regulation: e 

••In the event that a Regional Scfeening Team (RST) or 
Learning Resources Center acting as RST rules a child 
ineligible forte rtifkat ion for a particular handicapping 
condition, the RST must specify the reason for the 
ruling. a,nd. where relevant, the additional information 
* that should be gathered about the child. The local 
school* d" u rict or other agency referring (he child shall 
inform the child's parents of the RST's eligibility 
determination and recommendation and. unless the 
parents withdraw their consent for their child's evalua- 
tion, father the additional information specified by the 
RST. if -the district or agency decides to seek a sub- 
sequent eligibility determination for the child, the 
f newly gathered information must be resubmitted to the 
original RST. If the district or agency is still dissatis- 
fied with the eligibility dete tr.ination, the information 
maj be submitted to the SPIED itaff of the bepartrnent 
for a final eligibility determination. In no case may a 
district or agency seek an eligibility determination 
from more than one RST for a single child. 

'The entire evaluation prcccss shall conform to the 
following timetable: 

•"(a) Local school district or other agency gathers 
all information .."completes testing, makes 
Local Survey Committee determination to 
seek ^ST certification, and transmits data to 
RST (hereinafter* 'initial transmission of data 
-to RST') within 60 days of a child's initial • 
referral for special education. By Septem- 
ber I # 1980 these steps shall be completed 
within 45 days of a -child's initial referral for 
i special education, and by September 1. 1981; 

within 30 days. 
' '(b) RST completes first eligibility determination 
and communicates it to district ot agency 
within 15 days of date of initial transmission 
of data to tiST. 
"'(c) District or agency informs, paints in writing 
of the RST decision and of the parents* right 
to withdraw consent fot furtr&r evaluation of 



their child if the RSTs determination is ••in- 
eligible and in need of timber information" or 
if the district or agency di>agrces with the 
RST's ruling, and unless consent is with- 
drawn, the district or agcnc> gathers any addi- 
tional information, completes any further test- 
ing, and resubmits data to RST » tthtn 30 days 
of date ofjntitial transmission of data to RST. 

"(d) RST completes second eligibility determina- 
tion and communicates it to district or agency 
within 45 days of date of initial transmission 
of data to RST. 

"(e) District or agency determines whether to ap- 
peal second certification denial to Department 
and files appeal with Department within SO 
days of date of initial transmission of data to 
RST. 

•*(0 Department makes final eligibility decision 
and communicates it in writinr, to district or 
agency within 65 da> s of date of initial trans- 
mission of data to RST. 

"(g) District or agency informs parents in, writing 
of final IX* part mem chgihihtv decision within 
70 da» s of date ot initial transmission of data 
to RST " 



19. The Department shall promulgate the following new 
regulation: 

•'Children placed in a special education program 
(SPED) may be removed only under the following 
circumstances: 

**(a) the parent initiates a request to remove his/her 
child from SPED and agrees in wntirg to the 
removal after consultation with local-school dis- 
trict or agency officials: 

••(b the child is withdrawn trom school by .the parent; 

"(c) a due process hearing <or appeal for review by the 
Department) has resulted in a directive to remove 
the child from SPED: 

••(d) the child has been re-evalLatcd. and determined to 
be ineligible for SPED by a Regional Screening 
Team, and (jie removal is consistent with the 
child's written individualized educational pro- 
gram; or 

••(e) the child's behavior represents an immediate 
physical danger tohim/hcrself o others or consti- 
tutes a clear emergency within the school such that 
removal from school is essential. Such removal 
shall be for no more than 3 days and shall trigger a 
forma! comprehensive review of the child's IFP. 
If there is disagreement as to the appropriate 
placement of the child, the child's parents shall be 
notified in writing of their right to a SPED impar- 
tial due process hearing. Serial 3-day removals 
from SPED are prohibited. 
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"(f) in addition to subsections (a)-(e), in the case of a 
state agency: 

(t) there has been a determination, pursuant to 
the written policy and procedures established 
by that agency, that the child is no longer 
handicapped and in need of SPED, or 

(ii) the child's admission to the agency's pro* 
gram was pursuant to medicd or judicial 
order and that order has been modified by the 
physician or court." 

20. The Department shall collect and analyze racial data 
on EMR and SM> educational programs throughout the State 
of Mississippi and implement a comprehensive program re- 
garding those local school districts or other agencies with 
racially disparate enrollments. In implementing ;his provi- 
sion, the Department shall: 

(a) collect data from each district and other agency as 
to the racial composition of the district's or agen- 
cy's (i) enrollment as a whole, (ii) EMR enroll- 
ment, and (iii) SLD enrollment; 
(h) calculate separately the average statewide place- 
ment rates for white children in EMR programs 
and SLD programs (i.e.. the total statewide white 
EMR enrollment divided by the total statewide 
* white public school enrollment and the total 
statewide white SLD enrollment divided by the 
total statewide white public school enrollment), 
expressed as a percent; 
(c) calculate separately each district's or agency's 
placement r?.tes for black children in EMR prog- 
' rams and SLD programs, expressed as a percent; 
I (d) calculate the difference between each district's or 
agency's black pj^cmeut rates and the white 
statewide placement rates for EMR and SLD, and 
rank the districts and agencies according to the 
magnitude of the differences in EMR placement 
rates. For those districts or agency programs in 
which there are at least 1000 white students in the 
total enrollment, the district s or agency's white 
placement rates may be substituted for the white 
statewide placement rate in calculating the EMR 
and SLD placement rate differences; 
(e) beginning with those districts or agencies having 
the largest EMR placement rate differences, pro- 
vide technical assistance, conduct extensive on- 
site monitoring of remedial programs, and apply 
sanctions, if necessary, to ensure that non- 
discriminatory testing and evaluation procedures 
are used throughout the State. The Department 
shall take all steps necessary to bring the EMR 
placement rate difference to less than 1 .9 percent 
and the SLD placement rate difference to less than 
0.25 percent in each district in the State by May I , 
i^82. Ifjhe Department is not able to achieve 
these goals by May I. 1982. there shall be a 
hearing before this Court at that time at which the 
burden shall be on the Department to show hy a 



preponderance of the evidence as to each school 
district in which the goal has not been attained, 
what steps it has taken to achieve this goal and the 
specific reasons why the goal has not been 
reached; 

(0 ; collect annually from each district a w; Ittcn report, 
; specifying separatel\ the student number, race, 
current placement, and date on which the change 
in placement occurred foi each student formerly in 
; an EMR program and each student formerly in a 
SLD program. The Department shall review the 
IEPs of students whose placement was changed 
when it makes an on-site visit to the district. 

V. MONITOR INC PROCEDURES 
FOR ThE DEPARTMP'T 

21 . Ihc Department shall establish and implement writ* 
ten monitoring and enforcement procedures sufficient to in* 
sure that Regional Screening Teams (RSTs) and Uan.ing 
Resource Centers acting as RSTs are in full compliance w ith 
P L. 94-142 and the terms of this Decree. These procedures 
shall include at least the folio win*: components: 

(a) a requirement that e:ich RST complete Department 
Form DI-SE-F8 and new Form E-25-75. as mod- 
ified at Appendix D of 'his Decree: 

(b) a requirement mat each RST maintain specific 
records sufficient to document compliance with 
paragraph 5, pp. 65-66 of the Policies and Operate 
ing Procedures for the Mississippi Program for 
Exceptional Children (August, 1977), as amended 
by DI-SE-BuIIetin #51: 

(c) a requirement that specifies for all RSTs a uniform 
system of record-kecping; 

(d) at least one on-site monitoring visit by the Dc* 
partment to each RST each year, which shall in- 
clude the following actions: 

(i) an interview with each member of the RS T to 
determine the specific role pla\ed ar * steps 
followed by th.it member in the eligibiht> 
determination process This interview shall 
include an analysis and justification of his or 
her involvement in at least three actual eligi- 
bility determinations; 

(n) analysis of the RST s completed Form E- 
25-75. as modified ai Appendix D of this 
Decree, and a significant number of indi- 
vidual children's tiles to determine. 

- the quality and bases "oreligibility determi- 
nations. 

• any disparate treatment by race in the RST's 
eligibility determination process. 

- any irregularities by particular local school 
districts or other referring agencies, 

(iii) a wiiitcn report ol findings, a timetable for 
compliance; and such follow-up as is 



0 . (c) 1979 CRR Publishing Company, 
ERJC reproduced with permission. 



77 



34 



necessary to insure remedial actions are 
taken when ordered; 

(c) establishment of an effective sanction for non- 
complying RSTs, including decertification of 
individual RST members or the RSTas a whole. 

22. The Department shall establish and implement writ- 
ten monitoring and enforcement procedures sufficient to in- 
sure that all local school districts and other state agencies 
responsible for the education or care of handicapped children 
in compliance with P.L. 94-142 and the terms of this 
Decree. These procedures shall include at least the following 
components: 

(a) tfie monitoring procedures set forth in the 1979 
Plan, passim; the 1979 Plan-Appendix E; and 
the Department's Di-SE&ulletin #9 and its 
attachments; 

(I) beginning April 15. 1979, extensive interviews 
by the Department with the parents of at least 
four unrelated handicapped children during each 
on-site visit. Parents shall be notified three 
weeks prior to the visit, using the forms set forth 
in Appendix E of this Decree. The interviews 
shall focus on the nature and quality of com- 
pliance with each of the requirements of this 
Decree, including child fino, parental notice, 
evaluation of educational needs, development 
of IEP. procedural safeguards, delivery of ser- 
vices, and educational progress toward IEP 
goals; 

(c) investigation of the adequacy of surrogate par- 
ent procedure and implementation of the other 
requirements of the interagency agreement, in 
addition k the components sci forth in subpara- 
graphs (a) and (b), when monitoring agencies 
other than local school districts: 

(d) the withholding of P.L. 94-142 and P.L. 89-313 
funds from local school districts and other agen- 
cies until compliance is achieved. If compliance 
is not achieved in a timely manner, such other 
swtions as are necessary shall be used; 

(e) specific timelines for the conduct of and 
follow-up to the monitoring visits. These 
timelines shall conform with those set forth in 
paragraphs 23(i>)(ii-iv) of thi Decree. 

VI. COMPLAINT PP JCEDURE 

23. The Department shall adopt the following complaint 
procedures: 

(a) In the event the Department receives a 
complaint of art individual nature charging 
a local school district or any other agency 
with non-compliance with any aspect of 
p L 142 or this Decree, the Department 
shall inform the parent that he or she has a 



right ;o a P.L. 94. |42 hearing and that the 
request for said hearing must be made to the 
district superintendent or agency chief, 
(b) In the event the Department receives a 
complaint charging a district , agency, RST, 
or hearing officer with systemic non- 
compliance with any aspect of P L. 94- 142 
or this Decree, the Department shall im- 
plement the following procedure: 

(i) Upon receipt of an oral or written com- 
plaint, a confidential file shall be opened in 
the Department's Special Education 
Section. 

(ii) Information as to the exact nature of the 
complaint shall be gathered from the person 
making the complaint und placed in the file. 
Department personnel (the Technical Assis- 
tant and/or the Area Contact Person) shall 
also discuss the complaint with the school 
district or agency r maintaining the confi- 
dentiality of the complainant, unless that 
confidentiality is \vai\ed in writing), write a 
report of preliminary findings, and send a 
copy ot the report io the district or agency 
and the complainant within 10 days of the 
receipt of the complaint 
dii) If the report rcqujred. S subparagraph 
(b)(ii) indicates that the complaint is jus- 
tified and that the complainant has not been 
satisfied, a team of Department personnel 
shall conduct an op-site visit to the district 
or agency program to investigate the situa- 
tion further If the team determines that the 
district or agency is not in compliance with 
P.L. 94-142 or the terms of this Decree, a 
detailed vntt^n compliance report, specify- 
ing the problem, solutions and timelines, 
shall be eomplettd alid sent to the district or 
agency and complainant within 30 days of 
the Department's receipt of the complaint, 
(iv) In tne event thai within 60 d?>s cf the 
Department's receipt of the complaint the 
district or agenc> is net implementing the 
remedial steps w, i*hin the timetable required 
by the compliance report, the Department 
shall inform the district or agency and the 
complainant in - *mng thai P L. 94-142 and 
P.L. 89-3 1 3 funds u ill he withheld from the 
district or agency until .such time as com- 
pliance is achieved The Department shall 
give the district or agency an opportunity 
for a hearing prior to withholding funds. 
The hearing and the Withholding, where 
ordered, shall be completed within 75 days 
from receipt of the complaint Such other 
steps as arc necessary to achieve com- 
pliance shall also he taken 
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(v) At any time during this process* if the De- 
partment believes that the complaint has 
been resolved and compliance is achieved, 
it shall inform the complainant of that fact 
in writing afld give the complainant an op- 
portunity to respond before the complaint is 
consider ed closed. 

( vi) Information about the complaint process set 
forth in this paragraph shall be disseminated 
in the Parent Information Booklet "required 
by paragraph 10 of this Decree. 

* 

VII. REMEDY FOR CLASS-MEMBERS 
FORMERLY CLASSIFIED 
AS MENTALLY RETARDED 

24. The Department* in conjunction or by arrangement 
with each local school district in the State* shall: 

(a) identify each person residing in each district in 
the State who has all of the following charac- 
teristics. 

(i) was less than 21 years of age on July 28* 
1977* 

(it) has been placed in an KMR program at any 
time since April 25. 1975* 
• (iii) was not in an EMR, TMR* or SLD program 
or was not in school at all on December 1 * 
. 1978* and 

(iv) has not received either a high school di- 
ploma or a Department-approved SPED di- 
ploma or certificate issued while in an 
EMR, TMR* or SLD program; 

(b) determine for each person identified pursuant to 
subparagraph (a) who is in school but not in a 
SPED program, whethe; the person is making 
satisfactory progress sufficient to obtain a high 
school diplonvi prior to his or her twenty-first 
birthday. "Satisfactory progress" shall mean 
achieving at least the average annual statewide 
gain set forth in the most recent report of the 
Mississippi Educational Assessment Program 
and placement in a grade which would allow the 
person to obtain a diploma prior to his or her 
twenty-first birthday with normal annual 
promotions; 

(c) provide each person identified pursuant to sub- 
o paragraph (a) who is not in school or who is not 

making "satisfactory progress'* in school one of 
the following programs of education: 

(i) if the person 'is less than 15 years old* a 
program of tutorinjj^md intensive academic 
assistance sufficient to bring the person up 
to a level of academic achievement which 
• should allow the person to receive a high 
school diploma. The services to be pro- 
vided in this program and the achievement 



goals must be set forth in a written educa- 
tion plan developed with the opportunit) for 
parental input; 
(ii) it the person is 15 yens of ;ige or older, the „ 
choice by the person of cither 
(A) the program and procedures set lorth hi 
subparagraph ic Hi), or 
(B) a preparation program for the Graduate 
Equivalency Diploma and a vocational 
course of study chosen by the person 
from availably programs, 
(d) ensure that alt eligible persons (as defined by sub- 
paragraphs (a). (b)» and (c)) have been notified 
and given the opportunity to enroll in the educa- 
tion programs required by this paragraph This 
shall be accomplished by (he following steps* 

(i) by May I » 1 979 each eligible person who was 
in an EMR program at any time vinee Sep- 
tember I, 1977 shall receive a copy of the 
notice set forth in Appendix F of this Decree 
by registered mail* and if there iias been no 
response within ten (10) da\s, this shall be 
followed up by telephone notice. 

(ii) beginning hy Ma) 1 . 1979 each local school 
district shall conduct an extensile puhlicit) 
and outreach program, in comonnance vuth 
the procedures set forth at pp. 10 12 of the 
1979 Plan and paragraph G of this Decree, 
publicizing widely the notice set forth in Ap- 
pendix F of this Decree This ouhhem and 
outreach program shall continue until October 
15* 1979; 

(iii) i\ ? education programs required h\ this para- 
graph shall begin no laic tnan one week after 
the opening of the 1970-80 school >ear En- 
rollment s'.iall bogin by May I* I97<J and be 
kept open at least until October 15. 1979. 
unless a person can show good cause for en- 
rollment after thai date»^but before January 1 . 
1980: 

(c) ensure that regardless of the option chosen, each 
person has the opportunity to receive educational 
services until the program has been satisfactorily 
completed or for a period of time equivalent to the 
difference between the person's age upon removal 
from the EMR program and the age of twenty-one 
These services shall continue beyond the person's 
twenty-first birthday, if necessary 

VJH. NAMED PLAINTiFFS AND LOCAL SCHOOL 
j DISTRICT DEFENDANTS 

25. The Department shall insure that no later than April 
1 * 1979 each of the named plaintiffs in this action is provided 
the opportunity for an appropriate educational piogram. in 
conformance with either V L 94-142 oi Paragraph 24 of this 
Decree, 



ERJC (c.) 1979 CRR Publishing Company, 
\ reproduced with permission. 



79 



85 



\ 



26. The Department shtl! report to plaintiffs by April I , 
1979 on the status of each of 4he named plaintiffs in this 
action. This report shall include: 

U) for plaintiffs presently attending school, a descrip- 
tion of "he specific educational program and re- 
lated services being provided. :he names of the 
teachers providing such programs or services, the 
location in which such programs or services are 
provided, and the extent of participation in pro- 
grams and activities with non-handicapped 
children; 

(b) for plaintiffs no longer attending school, the last 
date of school attendance, the reason for leaving 
school, a description of the last program attended, 
and any educational programs or services received 
since leaving school; 

(c) any steps taken by the Department since the entry 
of this Decree to insure the plaintiff is provided an 
appropriate educational program; 

(d) a timetable for any further, steps to be taken by the 
Department. 

27. Upon receipt of the report required by paragraph 26 
of this Decree and documentation as defined in paragraph 28 
of this Decree demonstrating that each named plaintiff resid- 
ing in North Panola, South Panola, Tate County. Kemper 
County and Columbus Municipal Separate School Districts 
has been provided the opportunity for an appropriate educa- 
tional xogram, plaintiffs shall file with the Court for its 
appro v? 1 a stipulation of a voluntary dismissal, pursuant to 
Rule 41(a), Fed. R. Civ. P., of all claims against the 
defendant-officials fro>n that district. Upon receipt of saiJ 
report and documentation regarding the named plaintiffs 
residing in Rankin County and Pearl Municipal Separate 
Sch j! Districts, plaintiffs shall file a similar Rule 41(a) 
stipulation dismissing the claims remaining after summary 
judgment was granted against defendant-officials in these 
districts. 

28. Documentation required by paragraph 27 to be pro- 
vided plaintiffs shall consist of the fpllowing: 

(a) for plaintiffs presently attending school in a SPED 
program, a copy of the most recent 1EP and 
teacher report: 

(b) for plaintiffs presently attending school but not 
placed in a SPED program, a copy of the most 
recent teacher report and documentation indicat- 
ing that the parents, or the plaintiff, if over 18 
years of age, have been informed of the plaintiffs 
right to an appropriate educational program under 
P.L. 94-142 or paragraph 24 of this Decree and 
accept or reject the programs offered; 

(c) for plaintiffs not attending school, documentation 
indicating that the parents, or the plaintiff, if over 
18 years of age, have been informed of the plain- 
tiffs right to an appropriate educational program 



under P.L. 94-142 and parugi aph 24 of this Decree 
and accept or reject the programs offered; 
(d) for plaintiffs described in subparagraphs (b) and 
(c) who accept the programs offered, documenta- 
tion indicating that the IEP meeting or mher educa- 
tional plan meeting nith the parents has tak^n 
place piior to April I. 1 97u 

29. Prior to November 15. I9?y the Department shall 
conduct on-site monitoring visits, in conformance with para- 
graph 22 of this Decree, to the North Panola, South Panola, 
Tate County, Rankin County, KemperCoumy, Pearl Munic- 
ipal Separate, and Columbus Municipal Separate School 
Districts. Plaintiffs shall be given the opportunity to have 
their representatives accompany the Department on each of 
these visits and shall be notified of the schedule of visits at 
least 30 days in advance. 

IX. REPORTING, RECORDING AND MONITORING 
IMPLEMENTATION OF THIS DECREE 

30. The Department shall provide plaintiffs a copy of 
each of the following documents within 1 0 days of its receipt 
or issuance by the Department. „ 

(a) ail regulations, DI-SL : Bullctins. program instruc- 
tions, data instructions and forms pertaining in any 
way to the implementation of this Decree, includ- 
ing but not limited to. those required by, para- 
graphs 6-9, 10(b). 10(c), 13;a). 13(0. 15(d), 
16-19, 21, and 22; 

(b) Table 4, set forth at pp, 57-58 of the 1979 Plan, as. 
completed annually by each local school district; 

(c) the contract entered into with the experts retained* 
pursuant to paragraph 1 5 of this Decree; / 

(d) each remedial order issued pursuant to paragraphs 
14(d) and 23(b) of this Decree, 

(e) the Department s annual or periodic schedule of 
on-site monitoring visits to local school districts, 
RSTs, and other state agency programs; 

(0 the Department's written notice to local school 
districts informing them of their obligations under 
paragraph 24 of this Decree 

31. The Department shall provide plaintiffs with a re- 
port on the progress of implementation of this Decree on 
January 15, 198.,. covering the period from the entry of inis 
Decree through December 15, 1979, and then annually on 
September 1 (beginning September I. i980). covering each 
preceding school year. This report shall include, but not be 
limited to: [Each paragraph reference below is to a paragraph 
in this Decree] 

(a) thi date of each interagency agreement entered 
pursuant to paragraph 12; 

(b) a description of the Department's activities under . 
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(ii) 



(iii) 



(iv) 



/~ paragraph 14, including; 

V (i) the names of each local school district receiv- 

ing a notice pursuant lo paragraph 14(a) and 
the date the notice was sent, 
the names of the districts providing satisfac- 
lory justifications pursuant to paragraph 
14(c), t 

the names of each district visited pursuant to 
paragraph 14(d) and the dates each visit 
occurred, 

the name of each school listed in Appendix C 
which has been found by the Department to 
satisfy the criteria set forth in paragraph" 
14(b), 

the name of each district allowed to receive 
funding pursuant to the exemption set forth in 
paragraph I4(e)(ii) and the number of SPED 
classes provided in separate structures by 
each such district, 

(c) the name of each local school district, RST, and 
other State agency program to which the Depart- 
ment has conducted an on-site monitoring visit in 
conformance with paragraphs 21 and 22, the date 
of each visit, and v the length of lime spent and 
number of Department personnel conducting the 
visit; „ 

(d) a description of the specific steps taken to imple- 
ment the Training Program required by paragraph 
15(f). including, the number of Department and 

„ other personnel conducting the training, the name 
of each district in which training is currently in 
progress, the name of each district in which train- 
ing has been completed, and the numwfr of per- 
sons who have completed training; 
(*) the EMR, SLD and total enrollment by race for 
each school district in the State collected pursuant 
to paragraph 20(a); 
(0 the number of "second RST eligibility determini- . 
tions", as described in paragraph 18(d), listed by 
suspected handicap and referring school district, 

(g) the number of "final Department eligibility deci- 
sions' 4 , as described in paragraph 18(0. listed by . 
suspected handicap and referring school district 
(indicate the amount of overlap between subpara- 

' graphs (0 and (g), if any); 

(h) the number, of individual complaints received by 
.th6 Department, listed,by school district involved; 

(0 the number of systemic complaints received pur- 
> $uan! to paragraph 23(b). listed by school district 

and non-compliance *issue>involved; 
(j) data.on the Department's remedial program for 
class-members formerly classified as mentally re- 
* ta/ded, listing separately for each school district in ' 
the State: 

(i) the number of persons meeting ail the criteria 

set forth in paragraph 24(a), 
(ii)' the number of persons who received the 
notice required by paragraprT24(d)(i), 

C(iii) the number of persons satisfying the criteria 
set forth in paragraph 24(a) who are not. [list 
separafely) 



(iv) 



.(v) 



(A) in school, 

(B) ♦making '.satisfactory progress" in 
school (as defined in paragraph 24(b). 

the number of persons in subparagraph 
(D(iii)(A) of this paragraph who selected the 
program option described in flisi separately | 

(A) paragraph 24(c)(1). 

(B) paragraph 24(e)(u)(A). 

(C) paragraph 24(c)(n)(B); 
the number of persons in subparagraph 
(l)(iii)(8) of this paragraph who selected the 
program option described in. fhst separately) 

(A) paragraph 24(c)fi). 

(B) paragraph 24( L )(ii)(A), 

(C) paragraph 24(c)(n)(Bh 

(k) a description of the status of each of the named 
plaintiffs in this action, including all of the infor- 
mation required by paragraph 26(a) and (b). 

32. In it.. Jackson, Mississippi headquarters, the De- 
partment shall maintain and make available to plaintiffs for . 
inspection and copying, upon 5 days notice, each of the . 
documents and files spHfied in this paragraph para- 
graph references are to paragraphs of this Decree | 

(a) Each local school 'district's child tind .-eportj-e. 
quired by paragraph 7. . 

(b) Each interagency agreement required bv para- 
graph 12; 

(c) All SEE-37-78 and an> comparab' ubsequcnt 
updated forms completed by school district; 

(d) Each.local school district justification required by 
the Department pursuant to pnragraph 14(a) and 
each district plan required by paragraph I4(c)(i). 
and (ii); 

(e) ,the data on EMR and SLD transfers from each 

local school district required by paragraph 20(0; 
(0. all reports and records resulting from on-site visits 
to local school districts, programs oi other State 
agencies, and RSTs, made pursuant to paragraphs 
21 and 22; 

(g) All files regarding complaints of .systemic non- 
compliance pursuant to paragraph 23(b) 

33. Either in its Jackson. Mississippi headquarters or at 
the locality i of each RST, the Department shall make avail- 
able to plaintiffs for inspection and copying, upon 5 days 
notice, all completed forms E-25-75 and DI SE-F8. and any \ 
comparable, subsequent up-dated forms. * 

34. Annually, the Department shall provide plaintiffs or 
their representatives the opportunity to accompam it on 
on-site monitoring visits. av Jescribed in paragraphs' 2 1 and 
22. of this Decree, to at least four t4j local school districts, 
two (2) RSTs and, threes) programs of other State agencies. 
These opportunities to observe on-site visit' shall be in addi- 

. tion to those provided plaintiff? pursuant to paragraph 29 of 
this Decree Based orfthe schedule to be pro, ,ded pursuant to 
paragraph 30(e*, jJamtiffs shall choose which on-.ite visits 
to observe and g>v v > the Department seven davs notice of each 
visit they will join Plaintiffs sh.,1! be given the opportunity to 
observe all actions t .ken b> 'he Department dunng the visit, 
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including any parent interviews, and shall have the opportu- 
SPED IS*" diSlriCt ' ' ° r RST fi,CS rC,CVan ^ thc 

iJtJ^ f** 5 and thcir re P«senWivcs shall continue 
l?JL vT? A ^ rc( J uircmcnl s of the Protective Order 
signed by the Court on March 5, 1976 



X. NOTICE TO THE CLASS 

36. Within ten days rf the entry of this Lecree, thc 
apartment shall give notice of this Decree to the class 
represented by plaintiffs. 

' k ti i?' ^ 1°™ 0f micc requ^ by paragraph 36 
shall be agreed upon by the parties to this Decree. Thc notice 
shall afford members of the class an opportunity to file 

fifteen days following the date of the initial publication of the 
notice. If there are any objections, there shall be a hearing by 
Ute Court on this matter at 9:00 a.m. on February 22. 1 979 in 
Oxford Mississippi. Otherwise, this Decree shall become 
final without any further action by this Court 



XI. NOTICE TO PARTIES 

38. Any notice, report or communication required by 
this consent decree or made pursuant to this consent decree 
snail be sent by first class mail, postage prepaid, as follows: 

To Plaintiffs: 



Daniel Yohalem, Esq. 
1520 New Hampshire Ave. 
Washington, D.C. 20036. 



N.W. 



7b the Defendants: 

C. Bradshaw Farber, Esq. 
Giles W. Bryant. Esq. 
Office of the Attomev General 
Post Office Box 220 
Jackson, Mississippi 39205 

Either party may change thc above designated addressee or 
address by notice to the other party. Acopv of the notice shall 
be filed with the Clerk of this Court. 

XII. JURISDICTION 

39. The Court retains jurisdiction of this action for 
purposes of granting further relief or other appropriate or- 
ders. Any party »o this Decree may, for good cafce, petition 
for modification of the Decree or an\ portion thereof. 

40. One year after thc entry of this Decree the Court 
shall hold a hearing totfetcrmine the status of compliance 
with this Decree and wrtethcr any further relief is necessary 
from the Department. 

41. The terms and conditions of this Decree shall be 
binding upon each of the defendant state officials, their 
agents, employees and representatives, and upon their suc- 
cessors \m office without thc necessity for formal 
substitution. 

42. Except for thc hearing provided for in paragraph 40 
above, if any of thc parties have any questions as to the terms 
or provisions of this decree . or compliance ".'ith said terms or 
provisions, the parties shall first attempt to negotiate in good 
faith to resolve any such issues between themselves prior to 
moving the Court to resolve the issues or requesting imposi- 
tion of sanctions by the Court. 

SO ORDERED, this, the 26th day of January, 1979. 
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MRS. A. J M on behalf of herself and her 

<teaj?hter, K. J., 

Plaintiff 

v. 

SPECIAL SCHOOL DISTRICT NO. I, 
Defendant 

Civ. No. 4-77-192 

United States District Court 
D. Minnesota, Fourth Division 

October 12, 1979 
MacLaughiin, 1 District Judge 

Counsel for Plaintiff: William F. Messinger 
M.nneapolis. MM; James E. Wilkinson. HI 
Coahtion tor the Protection of Youth Rights. 
Central Minnesota Legal Services. Minneapolis. 

Counsel for Defendant: Frederick E. Finch. 
Frednkson. Byron. CHborn, Bisbee & Hansen. 
r.A., Minneapolis, MN 

Action brought pursuant to 42 U.S.C. § 1983 to 
22?? JS C 'K utae " 0f P™**™* utilLd by a 

tnilZ dlSC ? hna, y reason *- The plaintiffs, a mother 
and her daughter, alleged that the LEA did not comply 

I *£* 3 IZrS* Fai ^issa. Act." M 3 
95 127.26- 127.39. or with Federal and State statutes 
concerning handicapped students. Atjhe time of „ 

SET* S,UdCm W3S ** Sub > ccl of an ongoing 
formal educational assessment." as defined in Stat? 

-17^ rC ? Ula,i0nSt but was 001 I « a 

LE^' no^ U ha!J 0 »h StU ° r child by the 

on 8°' n « assessment process vet 

Sc^VI? ! dcn,ificati0 " of 'he sfuden afa 
handicapped child or any proposed course of action as 

declaratory and otner equitable relief as u,*n , 
neys' fees pursuant «ol 2 U.S.C. § 1988 " a,, ° r ' 
HELD J>tonriff is entitled to a declaratory judgment 
««t the |5-day suspension was unlawful under Sate 

event because the procedures utilized bv the LEA 
were defies underihe Stare", Pupil FaiV Dismissal 



School officialshad no obligation to treat the student 
as a handicapped or special education student when the 
suspension was imposed, and, therefore, it was un- 
necessary ^o provide additional hearing procedures or a 
formal hearing. State and Federal f§ 1415(b)(1)(C)! 
hearing procedures are clearly designed to minimize 
me risk of misclassification and to provide input of the 
parent and child in the identification or classification * 
decision; thus, schools are under a clear obligation to 
make the classification decisions through an exclusive 
formal process. For defendants to have treated the 
student as handicapped on the basis of an assumption, 
as plaintiff contended, would have required defendants 
to ignore and even violate Federal and State law con- 
cerning classification or identification. 



MEMORANDUM AND ORDER 

This is an action brought pursuant to 42 U.S.C. § ly^V 
by Mrs. A. J. on behalf of herself and her daughter K J •' 
which challenges the lawf jlncssof the procedures utilized by 
Special School District No. I, the Minneapolis Public 
Schools, in ordering that K. J. be suspended from school for 
15 days for disciplinary reasons. The jurisdiction of this 
Courtispredicatedon2$U.S.C & 1343(3). Plaintiff has also 
asserted a pendent State law claim which challenges ihe 
defendant's compliance with the Pupil Fair Dismissal Act, 
Minn. St. §§ 127.26 - 127.39. Further, plaintiff alleges that 
defendant has not complied with Federal or State statutes and 

1 42 U.S.C. 5 1983 provides: ' 

Every person who, under color of any statute, ordinance, 
regulation, custom, or usage, of any Su* or Territory, 
subjects, or causes to be subjected, any citizen of t'tc 
United States or other person within the jurisdiction 
thereof to the deprivation of any right*, privileges, or 
immunities secured by the Constitution and taws, shall be 
liable to the party injured in an action at law, suit in equity , 
or other proper proceeding for retire! 

• Pursuant to an agreement of counsel.. Mrs >\ J and K. J 
have proceeded throughout this litigation without using ihcir 
names, in order to avoid v«ny possible stigma which could 
result from public disclosure of their identities. 
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regulations concerning handicapped students. Plaintiff seeks 
declaratory and other equitable relief, as well as attorneys* 
fees pursuant to *2 U.S.G § 1988. The Court, having consi- 
deral all of the evidence presented at trial, as well as the 
stipulation of facts entered into by the parties, hereby makes 
the following findings of fact and conclusions of law pur- 
suant lo Federal Rules of Civil Procedure 52(a). 

On May 16, 1977, K.J , at the time an eighth grade 
student at Anwatin Middle School, a part of defendant's 
school system, was suspended for a period of 15 school days 
by assistant principal David King. The present controversy 
stems from the allegedly unlawful procedures utilized by the 
Minneapolis school administration in effectuating this sus- 
pension The 15-day suspension resulted from a fight K. J. 
was involved in with another student on May 16. \9J1 . After 
being sent by her art teacher to assistant principal King's 
office, and after failing to find him m his office, K . J. wen ; to 
the counseling department area, where she harassed other 
students and a secretary. Mr. King found K. J. in the coun- 
seling area and took her to his office , whett he allowed K.J. 
to explain her version of the facts involving the fight ; n art 
class and the incident in the counseling are?, as required by 
, Coss v. Lop*zA\9 U.S. 565, 95 S.Ct. 729. 42 L,Ed.2d 725 
(1975). There is no dispute as to whether the requirements of 
Gos's were followed here. In this informal conference be- 
tween K. J. and Mr. King. K. t offered no explanation of 
her behavior, and did not deny that the incidents in question 
had transpired At the conclusion of their conference. 
Mr. King informed K. J. that she was suspended from 
school for 15 i iys. 

On May 17th, Mr. King prepared the required "notice 
of formal suspension.** which was delivered to Mrs. A. J. 
ot^the same day along with a document enUtled "alternative 
education program. V Ttae "notice of formal suspension" 
served on Mrs. A. J. jncluded a statement of the facts under- 
lying the suspension, the grounds for the suspension, a 
description of testimony, and a readmission plan. The read^ K " 
mission plan, which is mandated by Minn. St. § 127.27, 
subd. 10, provided that *'[h]omework to be supplied and 
request for demissions from school for the remainder of the 
1976/77 school year with referral to SERCC foi placement at 
Bryant YES Center school year 1977^8/* The tenn^demls- 
, sioo" relates to the removal of a student, either from the 
school building, the school system, or a school program. 
SERCC, the "Special Education Referral Coordinating 
Committee*' is a committee of the Minneapolis school sys- 
tem which examines the educational programs or placements 
of students referred to the committee, and determines 
whether the student needs special education services. The 
Bryant YES Center is a Level V special education program 
which is operated by the Minneapolis Public Schools. See 5 
MCAR EDU 120B.1I. The form served on Mrs. A. J. 
which was entitled "alternative education program'* pro- 
vided that "(w)htle K. J. is suspended fro.n school the fol- 
lowing alternative education will be provided to hinVher; 
[hJomeworV to be supplied . ." 

Prior to K. J.'s May 16th suspension, her behavior had 
/ led toother disciplinary me sures hieing taken against her On 
February 25. 1977. K. J. was sent hotye for a day for disci* 
plinary reasons. On May 2. 1977. approximately two weeks 

\ ' 
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before the 15-day suspension in issue here. K. J was sus- 
pended for a five-day period for fighting with another 
studimt.vDuring the 1976-77 school year. K. J. was not 
receiving special education services. As a result of these 
behavior problems and K. J.'s academic performance., a 
conferer.ee was held on May 10, 1977. at the Anwatin 
School with respect to K. J.'s school problems. Assistant 
principal King, Ms. Janet Anderson (the Anwatin social 
worker), Mr. Grommesh (a counselor at Anwatin), 
Mrs. A. J. t and Ms. Clark (a companion of Mrs. A. J.) 
were present at the May 10th meeting. At this meeting, 
Mrs. A. J. signed a parental consent form which authorized 
an evaluation of K. J. to determine if she was in need of 
special education services. On May 20th. Mrs. A. J. signed 
another parental consent form authorizing a psychological 
evaluation of K. J. A diagnostic prescriptive specialist for 
the Minneapolis schools tested fC. J.'s academic progress 
during May of 1977 and a report was submitted by this 
specialist on June 2, 1977. Also, on May 26. 1977. K. J. 
was given a psychological evaluation by the school psychol- 
ogist The findings of the psychologist were summarized in a 
report dated June v 16, 1977. Thus, at the time K. J. was 
suspended for 1 5 days on May 1 6th. she was the subject of an 
ongoing M formal educational assessment" as that term is 
described in Minn. St. § 120. 17 and 5 MCAR EDU I20B. 12 
rid EDU 124.'AsofMay i6th.K. J. was not being treated 
as a special education student or handicapped child by ihe 
defendant school system, and the ongoing ^sessment proc- 
ess had not yet culminated in any identify uon of K. J. as a 
t handicapped chitd or any proposed course of action as to 
K. J.'s future educational placement. 

K.J. returned to Anwatin School on June 8, 1977. after 
being out of school for 15 school days. During the 15-day 
suspension period. K. J. was given homework from her 
regular classroom teachers, which was delivered to K , J.'s 
home by the school social worker. The homework was 
picked up by the school social worker towards the end of the 
suspension period, and returned to K. J. *s teachers for grad- 
ing. No other instructional services were provided to K. J. 
during; the suspension period, and th>'s homework amounted 
to the entire "alternative program** designed for K. J. pur- 
suant to Minn. St. § 127.27, subd. 10 and the applicable state 
regulations and school board policies. Apparently as a result 
^f administrative oversight, the referral to SERCC made by 
assistant principal King in K. J.*s readmission plan was 
never consur"T.w ^nd K. J. remained at Anwatin for the 
remainder of the 1976-77 school year. 4 



* A "formal educational assessment" is defined in the Min- 
nesota regulations as * *an individual e\ aluatton . conducted in 
accordance with recognized professional standards and the 
provisions of EDU 124. of a person's performance and/or 
development for the purpose of determining the need for 
initiation or change in his or her educational program includ- 
ing special education services.** 5 MCAR EDU 120B.12. 

4 Despite Mr. King*s recommendation that the prospect of 
special education services be provided to K J . at the Bryant 
YES Center, the referral was never accomplished Indeed, 
K. J. remained at Anwatin until ihc fall of 1977. when she 
was involved in another fight and her placement finally 
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Plaintiffs challenges to the May 16th suspension of 
K. J. involve constitutional, as well as Federal and State law 
arguments. With respect to the plaintiffs State law claims, 
she argues that the defendant *s interpretation of the Pupil Fair 
Dismissal Act, Minn. St. §5 127.26 • 127.39, is erroneous. 
In this regarJ, plaintiff challenges the school system's prac- 
tice, as in this case, of providing homework as the sole 
"alternative program*' to students suspended for more than 
five days. Furthermore, pldntiff contends that a formal hear- 
ing is necessary under the Pupil Fair Dismissal Act in the 
event a student is suspended for more than five days, and that 
die school'* practice of initially imposing three consecutive 
five day suspensions, for a total of IS days, misconstrues 
Minn. St. § 127.? 7 , subd. 10. Plaintiff also argues that 
school officials, at the time of her May 16th suspension, 
perceived K. J. as a handicapped student, and therefore a 
more formal hearing than the informal administrative confer- 
ence provided was warranted because of K, J.'s handicapped 
status. Finally, plaintiff submits that the procedures utilized 
by the defendant in suspending K. J. for 15 days were so 
deficient as to deprive her of procedural due process under 
the Fourteenth Amendment. In this connection, plaintiff 
points out that the informal hearing mandated by Goxs v. 
£*/**,419U.S.565.95S.Ct. 729, 42 L.Ed.2d 725(1975) is 
applicable only to suspensions often days or less, and as the, 
suspension involved here exceeded ten days, more formal 
hearing procedures should have been implemented. 

1. 

The Minnesota Pupil Fair Dismissal Act 

The Pupil Fair Distnissal Act, Minn. St. §§ 127.26 to ) 
127.39, was enacted in 1974. This act prescribes elaborate 
for.nal hearing procedures to be utilized in the event the 
school administration attempts to expel or exclude 3 a student, 
but provides only that an "informal administrative confer- 
ence" transpire before a pupil is suspended. See Minn. St. 
§§ 127.31. 127 30, subd. 1. The "informal administrative 
conference*' required by Minn. St. § 127.30, subd. 1 is 
designed to function as the equivalent of the "informal give 
and take between student and disciplinarian ' ' required by 
Goss. Goss v. Lopez, 419 U.S. 565, 584, 95 S.Ct. 729, 741 , 
42L.Ed.2d 725 (l975). 



changed, with Mis. A. J.'s consent; to the Bryant YES 
Center. \ 

* Minn. St. § 127.27, subd. 4 and subd. 5 define exclusion 
and expulsion respectively, as follows: 

Subd. 4. "Exclusion" means an action taken by the 
school board to prevent enrollment or recnrollmem of a 
pupil for a period that shall not extend beyond the school 
year. 

Subd. 5. "Expulsion * means an action taken by a 
school board to prohibit an enrolled pupil from further 
attendance for a period that shall not extend beyond the 
school year. 

As Minn. St. § 127.27, subd. 10 allows consecutive suspen- 
sions to be imposed provided that the total time period does 
not exceed 15 da>», by implication, any temporary removal 
v .of a student from school which exceeds 15 days in length is 
\by definition an expulsion, which requires the u*e of the 
formal bearing procedures embodied in Minn. St. § 1 27.3 i. 



A. Suspension^ for Fifteen School Days 

The critical section for purposes of this proceeding is 
Minn. St, § 127.27, subd. 10, which provides: 

"Suspension" means an action taken by thi 
school administration, under rules promul- 
gated by the school board, prohibiting a pupil 
from attending school for a period of no more 
than five school days. This definition does not 
apply to dismissal from school for one school 
day or less. Each suspension action shall in* 
dude a rcadmission plan. Hie readtnission 
plan shall include, where appropriate, a pro- 
vision for alternative programs to be im- 
plemented upon readmission. Suspension 
may not be consecutively imposed against the 
same pupil for the same course of conduct, or 
incident of misconduct, except where the 
pupil will create an immediate and substantial 
danger to persons or property around him. In 
no event shall suspension exceed 15 school 
da* s, provided that an alternative program 
shall be implemented to the extent that sus- 
pension exceeds five days. 

[Emphasis supplied. | This provision, or the Act, has not been 
interpreted by the Minnesota Supreme Court/ The problem 

* "Hie issue of abstention can be raised by the Court sua 
sponte. Sellout i\ BainL 428 U.S. 132. 96 S,Ct. 2857,^49 
L.Ed. 2d 844 (S976). The Court has determined that absten- 
tion would be improper under the circumstances. The equtta* 
ble doctrine of abstention was initially developed in Railroad 
Commission of Texas v. F id /man Co , 312 U.S. 496, 61 
S.Ct. 643, 85 LEd 971 (1941) where uu he Supreme Court 
held that it wouJd defer exercising its jurisdiction to decide a 
case until the State courts determined unresolved issues of • 
State law, the resolution of which might obviate the necessity 
to decide a Federal constitutional question. "Pullman was 
concerned with a State regulation which was challenged as 
racially discriminatory, but the unresolved State law issue 
concerned *he power or jurisdicw * ihe State agency to 
enact such a regular n. Thus, if un- ~iatelawthere was no 
power to enact the regulation, the Federal constitution-)! 
claim became non-existent See, Elkins v. Moreno. 435 
U.S. 647, 98 S.Ct 1338. 55 L.Ed.2d 614 (1978); Boehaing 
v. Indiana State Emp.Ass'n. Inc., 423 U.S. 6, 96 S.Ct/ 168. 
46 L.Ed.2d 148 (1975). 

In the instant litigation, plaintiff has claimed that more - 
formal hearing procedures are constitutionally required 
under the Fourteenth Amendment for disciplinary suspen- 
sions of 1 5 days. The construction of the Pupil Fair Dismissal 
Act involves three central issues. The first issue is whether 
the school administration may impose three consecutive sus- 
pensions at an initial informal administrative conference. 
Another issue concerns the question of whether homework is 
a sufficient alternative program under the Act when students 
are suspended for more than an initial five-day period. The 
final issue relates to whether the Pupil Fair Dismissal Act 
requires a hearing with forma! procedures in the event that the 
suspension period exceeds five school days. 

Abstention is no! pioper ivh'jte the resolution of the State 
taw issues would not change the nature of the constitutional 
claim, or obviate the need to determine 'he constitutional 
claim. Zharaz v. Quern. 572 F.2?l 582 (7th Cir. 1978); 
Wright, Miller & Coopei . 17 Federal Practice & Procedure, 
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0 in construing this provision is apparent, as the section pur- 
ports to allow the suspension period to reach IS school days 
while unambiguously defining the term "suspension* * as an 
action by the school administration which excludes a student 
from school for "no more than five school days." The 
question presented is under what circumstances can suspen- 
sibns which run for fifteen days be imposed, and what proce- 
dures under the statute are required to effectuate suspensions 
which exceed the five-day maximum. The Minneapolis 
Bowd of Education interprets Minn. St. §"127.27, subd. 10 
in its Policy No. 5202 as follows: 

(tjhe suspension period may, however, be 
extended up to IS school days if a determina- 
0 tion is made the pupil will create an im- 
mediate and substantial danger to persons or 
property around him and If an alternative edu- 
cational program is implemented after five 
days of suspension. 

The defendant's interpretation of the Pupil Fair Dismissal 
Act allows school administrators, in -the event a pupil is 
deemed to present an immediate and substantial danger to 

f 424? (1978). The issues with respect to the sufficiency of 
the alternaiive program provided K. J. t or the power of Ac 
school administration to impose a 15-day suspension at an 
initial informal conference, have no bearing or relation to the 
constitutional issue of whether more formal hearing proce- 
dures are required for a f 5-day suspension. As these two 
issues have no relevance to the constitutional questions in 
issue here, any construction of the Pupil Fair Dismissal Act 
by a State court as to the?* State law issues would have'no 
bearing on the necessity to adjudicate the Federal constitu- 
tional claim. In short, any resolution of these State law issues 
by a State court would not ''materially change the nature of 
the problem/ Beltoun tain/. 428 U.S. 132. 147.96S.Ct. 
2S57. 2864. 49 L.Ed 2d 844 (1976). citing Harrison v 
NAACP.360U.S. 167. 177.79S.Ct. 1025. 3 L.Ed.2d 1 152 
(1959). In this context, abstention is not proper. Zbaraz v. 
Quern. 572 F.2d 582 (7th Or. 1978). 

The issue raised by plaintiff as to whether the Act itself 
requires fomial hearing procedures after a five-day suspen- 
sion period, of course, is certainly relevant to ths need to 
determine the constitutional issue of whether formal hearing 
procedures are required for a 15-day suspension under the 
Fowlfsmh Amendment. However, a "mere absence of judi- ■ 
cud interpreunort does not necessarily render [the) meaning 
(of the State law issues] unsenled or uncertain/* B T invest- 
ment Mgrs. % Inc. v. Um. 559 F.2d 950. 954 (5th Cir. 
1977). In the present case . it is absolutely clear that the Pupil 
j> Fatr Dismissal Act does not afford suspended students a 
formal hearing of any sort. See Minn. St. § 127.30. subd. I. 
As the Mate law is "plain and unambiguous** in this regard, 
abstention would not be proper. MacBridt v. Eton . 558 F.2d 
443 # 448 (8th Cir. 197*,). 

As the Court has determined that abstention in this case 
would be inappropriate, a i as the Court unquestionably has 
jurisdiction to decide the Federal claims, it is within the 
discretion of the Court to decide the State law issues under 
pendent jurisdiction principles. Hagans v. Livine. 415 U.S. 
528. 94 S.Ct 1 372. 39 l..Ed.2d 577 (1974). It should be 
noted that the propriety of abstention is theoretically distinct 
from the well established Federal policy of refnunjng from 
coMtitutional adjudicauon where a nonconstitutional pen- 
dent claim is dispositive of the case, infra. 



others or property around him, to initially impose a 15-day 
suspension on the pupil. In other words, the defendant's 
interpretation allows school administrators to impose three 
five-day consecutive suspensions solely at the nitial ad- 
ministrative conference with the student, as opposed to im- 
posing three five-day suspensions piece meal oroi separate 
occasions. 

The object in construing a statute is of course to deter- 
mine the intention of the legislature, and in doin » so, the 
- Court must give effect to all the words of the statute. Minn. 
St. §645.16. By definition, suspension is limited n a time 
frame of no more than five school days. Minn. St. § 127.27* 
subd. 10: However, the legislature has provided in un- 
equivocal term? in the last sentence of Minn. St. § 127.27, 
subd. 10 that a suspension of up to 15 days is permissible if 
the pupil presents the requisite danger, and as ion $ as an 
"alternative program'* is provided after the initial five-day 
suspension period. In the preceding sentence of subdi vision 
\ - 10, the legislature has articulated the context in which sus- 
v pensions for more than five days are permissible, and this 
\ sentence provides that suspensions "may not be consecu- 
tively imposed against the same pupil for the same course of 
conduct, or incident of misconduct, except where the pupil 
will c.eate an immediate and substantial danger to persons or 
property around him." Id. Thus, by implication, the legisla- 
ture has determined that five*day suspensions can be "con- 
secutively imposed** if the pupil presents the requisite 
danger, but the consecutive terms may not exceed a total of 
15 school days, and in the event the time period involved 
exceeds five days, an "alternative program* * must be pro- 
vided the student. It is evident that the school administration 
may permissibl) impose three five-day suspensions, for a 
total of 15 days in length. The issue is therefore reduced to 
whether the school administration, in imposing consecutive 
* suspensions can do so at the imti r ormai administrative 
conference or whether the school a ministration must wait 
un** 1 the termination of the origins! five-day suspension, or 
the second five-day period, to extend the suspension for 
another five days. 

The Pupil Fair Dismissal Ac! do*s not expressly address 
the issue ot whether school administrators can impose con- 
secutive suspensions at the initial administrative conference 
with the pupil. The Court has determined that the school 
administration may not lawfully impose three consecutive 
five-day suspensions solely at the initial informal administra- 
tive conference . In the view of the Court, the most reasonable 
construction of Minn. St. § 127.27. subd. 10 requires the 
school administration to afford a pupil a separate informal 
administrative conference prior to any five-day or other ex- 
tension of the original suspension period, whenever the total 
time for which the student is temporarily removed from 
school exceeds five school days. At this second or third 
"informal administrative conference." the pupil and the 
disciplinarian should discuss the facts and reasons underlying 
the suspension, whether any mitigating factors or other op- 
tions exist, and whether the student presents a substantial and 
immediate danger to persons orpropcrty if the pupil were to 
be readmitted to school after; the initial suspension period 
expires. At the conference, if the disciplinarian is convinced 
that the student presents a substantial anil immediate danger 
to persons or property around him, the xliscinlinarian may 
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extend the initial suspension or impose in effect an additional 
suspension for a period noc to exceed another five days. 
Under the Court's analysis of the Act, an extension of the 
initial suspension period is in substance the equivalent of a 
separate suspension « If. for example, a five-day extension 
was added to an initial five-day suspension, and the school 
administration sought tn extend the suspension for another 
five days, under the Court's ruling, the Pupil Fair Dismissal 
Act would require three informal administrative conferences 
to be conducted — the first conference prior to the initial 
suspension or as scon thereafter as practicable, the second 
conference prior to the first five-day extension, and the third 
conference prior to the second five-day extension. 

Several reasons support the conclusion reached by the 
Court. First* the legislature unequivocally emphasized that 
the length of a suspension shall be ' 'no more than five school 
days/' Minn. St. 5 127.27. subd. 10. By implication, Minn. 
St. i 127.27, subd. 10 allows for consecutive suspensions to 
be imposed provided the total time for which the student is 
excluded from school does not exceed 15 days, provided an 
"alternative program** is implemented after the initial five- 
day period and provided that "the pupil will create an im- 
mediate and substantial danger to persons or property around 
him." While the legislature undeniably sanctionedthis prac- 
tice:, it-also provided in'Minn. St. § 127.30, subd. 1, that 
"(n]o susnension from school shall be imposed without an 
informal aoininistrative conference with the pupil . . ." T As 

' Minn. St. $ 127.30, subd. I adds a proviso to its require- 
ment that an informal conference be conducted, when it 
provides "except where it appears that the pupi! will create 
tn immediate and substantial danger to himself or to persons 
or property around him.** A literal reading of this provision 
would allow school administrators, if they considered a par- 
ticular student dangerous, to suspend the student without 
affording the student an} healing whatever. Such an interpre- 
tation i* not consUtuuonaJly permissible. Go\s v. Lopez, 419 
U.S. 565. 582 83. 95 S.Ct 729. 740. 42 L.Ed.2d 725 
(1975). As theC ( >.^ Ourt noted- 
it follows thai as a general rule notice and hearing should 
precede removal of the student from school . We agree with 
fhe District Court, however, that there sre reexnring situa- 
tions in which prior notice and hearing cannot be insisted 
upon Students whose presence poses a continuing danger 
to persons or property or an ongoing threat of disrupting 
the academic process may be immediately removed from 
school. In such cases, the necessary notice and rudimen- 
tary hearing should follow as soon as practicable ... * 

Id. Thus. Minn. St. § I27.30,subd. 1. which provides that an 
informal, administrative conference must be af faded a stu- 
dent except where he presents an immediate and substantial , 
danger to himself or persons or property around him, is 
designed to allow disciplinarians to immediately remove 
students from school rf lhe circumstances warrant an expe- 
dited removal The provision is simply not intended to allow 
achooJ officials to ignore the requirement of a hearing or 
conference, whether it bean initial administrative conference 
or the required informal conference before any extension of 
the original suspension Therefore, as a genera! ruW, the 
informal administrative conference should take place prior to 
the removal of the student from school, and prior to any 
extension of the original suspension. If the student is J mon- 
strably dangerous to himself ' others or school property, so 



the legislature defined suspension in five-day increments, it 
necessarily follows that a conference must be afforded a 
pupil, if practicable, prior to the imposition of any suspen- 
sion or extension of any suspension. Moreover, by requiring 
the administrator to conduct an informal conference or hear* 
ing with the student prior to extending the suspension period, 
the risk of error will be decreased it the administrator's 
decision as to whether the student presents a substantial and 
immediate danger to property or others around him. The risk 
of error cannot be ignored, particularly where a lengthy 
deprivation, such as the three- week suspension here, is at 
stake. Under the Court's interpretation, the risk of error Will 
be minimized to some extent, as the requirement of providing 
a conference before extending the suspension period should 
mitigate the potentially unwarranted punitive response of 
school disciplinarians by providing an opportunity to school 
officials for greater reflection. Further, the student can pro* 
vide input at these informal conferences as to his or her abili%y 
or willingness to conform his or frer behavior to the norms of 
the school. These benefits certainly outweigh any added 
administrative burdens which might be placed on school 
officials by complying with these* procedures. As for the 
student who is a continual menace to the school population, 
ff property or teaching body, school officals can.of course 
always use the procedures-outlined-in Minn. St. § 127.31 to 
expel* the troublesome pupil. 

In summary, the Court holds that in the event the school 
administration attempts to temporarily exclude a sil *cnt 
from* school for more than a five-day period the school is 
under an obligation by Virtue of the Pupil Fair Dismissal Act 
to provide the student with a separate informal adpiinistrative 
conference prior to extending or adding another suspension - 
to the initial suspension period. At this conference, th ksci- 
plinarian and pupil should discuss the facts and reasons 
underlying the suspension, whether any mitigating factors Ar 
viable options exist, and whether the student presents a 
substantial and immediate danger to others or school property 
if the student were to" be readmitted to school. Only after the 
school official provides such an opportunity for input from 
the student, and only after the school administrator makes an 
informed judgment that the student presents the requisite 
danger to the school community if readmitted, can the school 
official extend the suspension period beyond five school 
days. The same requirements exist for the second extension 
of the initial suspension as apply to the first extension of the 
suspension period. Thus, if the school administration seeks 
to impose a second extension (for example, an extension 
which would cause the total period in which the pupil is 
excluded from school to run between 10 and 15 days) of the 
suspension period, it must provide the pupil with another 
informal conference before extending the suspension. The 



that the temporary presence of the student at the school for ah 
informal administrative conference pnor lo any extension of 
the original suspension would present an obvious danger, 
school officials can legitimately schedule the informal in- 
ference with regard to any extension at a more appropriate 
time. < 



* See footnote 5, supra 
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Court stops short, however, of requiring the school officials 
to comply with the notice provisions of Minn. St. § 127.30, 
subd. 2* each time school offl ials seek, to extend or add an 
additional suspension to the Atrial period, as to fulfill such 
procedures would be duplicative and meaningless. It is suffi- 
cient for school officials to provide actual notice, whether 
ota) or written, to the puplf or his .<>r her parent of any 
subsequent informal conferences' to bcjconducted prior to any 
extension of or addition to the suspension period. As the 
May 1 6th suspension of K J. for 15 days was accomplished 
without any sort of hearing or conference before the normal 
five day suspension period wascxtended, hcrsuspension was 
unlawful under the Pupil Fair Dismissal Act. 

B Hearing Procedures Applicable to Suspensions 

The Court has determined that there was no necessity, 
under the Pupil Fair Dismissal Act, for the defendant to 
provide more formal hearing procedures in the suspension of 
K. J. f as plaintiff suggests. Plaintiff contends that the Pupil 
Fair Dismissal Act requires a formal hearing to the extent 
"dismissals** or suspensions exceed five schooldays. Plain- 
tiff supports this argument by relying in part on a publication 
of the Minnesota Department of Education which interpreted 
Section 127.27, subd. 10, and consistent with this provision, 
stated: *'liln suspensions, the student may be sent home for 
no longer than a five schwl day period." Update# SpeTcial 
Report: Student Bill of Rights, Vol. 9, Special Edition No. 1, ' 
p. 7 (Fall. 1974): The role of this Minnesota Department of 
Education publication, as the publication expressly notes, is 
an advisory one. In any event, ufrat the publication states is 
not incorrect — the publication simply omitted any reference 
to consecutive suspension periods, which, as the Court has 
interpreted the Act. is clearly permissible under the lasnwo 
sentence** of Minn St. $ 127.27. subd. 10, Plaintiff relies 
chiefly on language in Minn. St. $ 127,3 1 , with respect to the 
timing of an exclusion or expulsion hearing, to butiress her 
position that a formal hearing i<j required for suspensions 
exceeding five days. The obvious answer to th is contention is 
that Minn. St. § 127.27. subd. JO allous for consecutive 
suspension terms to he implemented vhen a student presents 
an immediate and substantial danger to.persons or property 



• Mil*. St. 1 127.30. subd. 2. provides: 

A written notice containing the ground for susj>ension. a 
brief statement of the fuels, a descri] >tion of the testimony, 
a ftadmissiors plan, and a copy of sections 127.26 to 
.127.39, shall be personally served upon the pupil at or 
before the time the suspension is toj take effect, and upon 
his parent or guardian by certified mail within 48 hours of 
the conference. In the event a pupil 1 is suspended without 
an informal administrative conference on the grounds that 
the pupil will create an immediate and substantial danger 
to' persons or propcn> around him. the written notice shall 
be served either personal l> or hy cp nifieti mail upon the 
pupil and his parent or guardian within 48 hours of the 
. suspension. Service by certified mail is complete upon 
mailing. 

Under the Court's analysis, the school system would still 
be required under the Act .o comply with the notice provi- 
sion* when implementing an initial <uspension. 



-around him, provided the total period for which the student 
was removed from school docs not exceed 15 days. As 
consecutive suspensions are treated under Minn. St. 
§ 127.27, subd, 10 as suspensions, the plain answer to plain- 
tiffs argument is that the exclusion and expulsion procedures 
of Minn. St. § J 27.31 have no bearing whatever on the <>• 
15-day suspension imposed here. For these reasons, plain- 
tiffs aigumcnts must b$ rejected, as defendant was under no 
obligation by virtue of the PupttFair Dismissal Act to provide 
- a hearing with more formal procedures in the suspension of 



C. Alternative Program^ 

The final issue presented with respect to the Pupil Fair 
Dismissal Act is whether the supervised homework provided * 
to K. J. after the inital five-day suspension period satisfied 
the requirement of Minn. St. S 127.27, .subd. 10 that "an 
alternative program" be provided .suspended students after 
the initial five-day suspension period In a memorandum 
addressed to all principals and social workers, the defen-.* % 
dant's procedures for instructional services to suspend«l # * 
students-provides that homework is a permissible alternative 
program. This conclusion is also embodied in the defendant's 
"Demission Guidelines for Principals. " The Act, of course, / 
dees not define what/an alternative program entails., agd / 
arguably uses the term in completely different contexts. w / 

PlaintiTfs expert,* Dr. Bruce E* Balow, stated his^opin- 
ion that hofnework did not amount to a sufficient alternative 
educational program for a student, such as K. J., who was 
suspended and provided homework during the latter two 
weeks she was out of school. In explaining his conclusions. 
Dr. Balow indicated that instruction takes place according to 
a defined curriculum within an educational environment and 
with substantial and regular feedback between teacher and 
student. Dr* Balow based his opinion on the premise that 
homework is not instructional or educational in nature, par- 
ticularly where a student has difficulty in managing her own 
behavior. Dr. Balow reasoned that homework was not edu- 

lft For example. Minn. St. § 127.29. subd. I provide* the 
school shall not "dismiss any pupil without attempting to 
provide alternative programs of education pnor to dismissal 
proceedings . . ." The provision attempts to define such . 
alternative programs when it provides that the term may 
include "special tutoring, modification of the cumculum for 
the pupil, placement in a special class or assistance from 
other agencies." 

In another vein Minn. St. § 127.27. subd. 10 provides that 
school officials are under an obligation to prepare a "read- 
mission plan" for every suspended student, and that each 
plan "shall include, where appropriate, a provision for alter- 
native programs to be implemented upon re admission " Fi- 
nally, Minn. St. § 127.27, subd. lOagainprovidesthatinthe 
consecutive suspension context, "an alternative program * 
shall be implemented" after the five-fay suspension period 
expires. \ / 

Thus, the phrase "alternative program" is' used in the 
following contexts: prior to disciplinary action being taken. 4 
during'the suspension period it sell if the pcnjxi exceeds fiye 
days, and upon readmis.sion of (he student' alter the disci- 
plinary sanction expires The term may not necessarily en- ~~ 
compass the same things in all contexts f 
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cation*! as it look place outside of an educational environ- 
ment and because minima) or na daily feedback existed 
between teacher and student. *Dr. William C. Phillips, Di- 
rector of Cumcuium-and Student Services for the Min- 
neapolis Public Schools, disagreed with Dr. Balow, when he 
% stated his opinion that homework was a sufficient alternative 
program under the Act. As a justification for his opinion, 
Dr. Phillips pointed out that providing homework has the 
advantages of economy of time, Contact by the student witli 
his or her regular instructors, and the content of the assign- 
ment is prescribed by a person (the regular classroom 
teacher) aware of the child's needs and problems. Thus, for 
short term purposes. Dr. Phillips concluded that the time 
tested program pf homework was not only a reasonable 
response to the Actj but an adequate educational alternative 
program for suspended students. Dr. Arnold M. Rehmann, 
Director of Speciap Education for the defendant schools, 
agreed in substanci with Dr. Phillips that homework was a 
sufficient alternative program, and defined an alternative 
program as something which varies from the regular educa- 
tional process with tegular students in a traditional 
classroom. 

Plaintiff concentrates her arguments on the proposition 
that K. J.'s poor academic record and history of an unwil- 
lingness to work or complete assignments should have led the 
school system to prescribe a more supervised or elaborate 
educational program for K. J. while she was suspended. The 
position that plaintiff advocates can be summarized as requir- 
ing the school administration to provide an individually tai- , ■ 
lored program for each suspended student which includes 
instruction within an educational environment according to a 
defined curriculum and with a substantial degree of student- 
teacher interaction. 

The decision as to the- appropriateness of an alternative 
program for suspended students is not a mechanical one, but 
affords school officials a significant degree 'of discretion. 
Hits discretionary determination is essentially an instruc- 
tional decision. The determination oLan adequate alternative 
program is not a disciplinary function. The involvement of 
the federal judiciary in the public school system serves at 
times important roles. Goss v. Lopez . 4 19 U.S. 565. 95 S.Ct. 
729, 42 L .Ed 2d 725 ( 1975); Tinker v. Des Moines, Indepen- 
dent Community School Dist. t 393 U.S. 503, 89 S.Ct. 733, 
21 L.Ed.2d 73 H 1969); B/wn v\ Board of Eduction. 347 
U.S. 483. 74 Srt/686, 9? L.Ed. 873 (1954). However, the 
Federal courts are ill equipped to serve as arbiters of deci- 
sions by school officials which are primarily academic or 
instructional in content. Board of Curators of the University 
of Missouri v. Horowitz. 435.1LS. 7$, 98. S.Ct. 948 55 
L.Ed.2d 124 (1978>. In light of the historical control ex- ' 
tended to school officials in making instructional decisions > 
and the discretionary nature of the determination as to the 
adequacy of an alternative program for suspended students, 
the Court has concluded that such' a determination can be 
deemed unlawful only if it -is established that school au- 
thorities acted or failed tb jtct with a manifest abuse of 
discretion. \ \ i 

In this case, the Court has concluded that no&ich abuse ' ' 
of discretion ha* been established as to inadequacy of the 
alternative program provided to K. J. while she was sat, 
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pended from Anwatin Middle School. The testimony of 
Dr. Phillips pointed out the advantages of homework as an 
alternative program, and while it perhaps would. have been 
desirable to provide additional avenues of instruction, the 
Couri cannot say with any assurance that school officials 
manifestly abused their discretion under the Pupil Fair Dis- 
missal Act in making this peculiarly educational decision. 
However, in making thir determination, the Court docs not 
hold that under all possible circumstances supervised - 
homework is a sufficient alternative program for studen 
suspended from school. AH the Court decides is that un(Jei 
these circumstances, the school administratton'&pcovision of 
supervised homework for K. J. while she was suspended was 
rot a manifest abuse of discretion. 

II. 

Federal and State Statutes and Regulations on 
Education for Handicapped Children 

The plaintiff contends that school officials realized or 
should have realized that K. J., in light of her emotional 
difficulties, was aJiandicapped tudent as that term is defined 
in Federal and State law. 11 Plaintiff postulates that as a 
handicapped or special education student, school officials 
were under an obligation to provide more formal hearing 
procedures in the suspension of K. J. As school officials had 
arranged for academic and psychological evaluation of K. J. 
prior to the time K . J. was suspended on May 16th, plaintiff 
also argues that the Stat?special education rules are relevant, 
and that the school administration may not suspend students 

11 20U.S.C. $ 1401(1) defines 'taiKlieaprttd - ' us follows. 

The term "handicapped children" means mentally rr- 
iarded, hard of hearing, deaf, speech impaired, visually 9 
handicapped, senoOsly emotionally disturbed, orthopedi- 
tally impaired, or other health impaired children, or chil- 
dren with specific learning disabilities who by rei'in 
.thereof require special education and related services. ^ 

State law, in Minn. St. § 1 20.03. defines h^dicapped chil- * 
dren, and provides: ' 

Subdivision 1. Every child wito is deaf, hard of hearing. 

. blmd. partially seeing, crippled or <who has defective 

speech or who is otherwise physically impaired in body or 

limb so that he needs special instruction and services , bui 

who is educablc, as determined by the standards of the 

'State board is a handicapped child. 

; . $ubd t 2. Every child who is mentally retarded in such 

- * degree that he needs special instruction and services, but 

who is edu cable as determined by the standards of the state 

' board, is a handicapped child .<* 

Subd. 3. Every child who by reason of an emotional 

disturbance, or a learning disability, or a special behavior 

problem iteed$ specyl.in struct ion and services, but who is 

educable^as determined by the standards of die s)ate board 

is a handicapped chilo*. 

Subd. 4. Every child wjio is mentally retarded in such 

degree that he requires special training and services and 

who.is trainable as defined by sund:*rds of the itaie boa.d 

is a tr&nablr handicapocd c,h»ld? 

. * < « 

Presumably, plaintiffs claunthai K "J is handicapped i» 

because she.is seriously emotionally disturbed ' , 
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without providing a hearing with the forma! procedures con- 
templated by the Minnesota special education regulations. 

The Education of All Handicapped Children, Act, 20 
U.S.C. § 1401 et seq. was enacted to insure that all handi- 
capped children are afforded a free appropriate public educa- 
tion whkh concentrates on the unique needs of the individual 
student. Also, the Act wa> designed to provide procedural 
protections to handicapped students and their parents in deci- 
sion making areas which relate to the students* right to a free 
appropriate public education. *ee generally Lora v. Board of 
Education of City of Sew York. 456 F. Supp. 121 1 (ED NY 
1978). Thus, as the Act requires that States which receive 
Federal assistance provide for elaborate due process hearing 
procedures whenever a change in a student's educational 
placement is proposed, requested or refused, the Act affords 
handicapped children and their parents extensive rights. 
Minnesota receives Federal assistance within the meaning of 
the Act. The regulations of the Department jf Education are 
embodied in 5 MCAR EDU 120-128, and these regulations 
provide extensive procedural prelections for handicapped 
children and their parents 

The plaintiff urges that officials of the defendant school 
system possessed sufficient information to determine that 
K. J. was a handicapped student. Relying on the Minnesota 
regulations and Mills i. Board of Education of District of 
Columbia.***?. Supp. 866 (D DC 1972), plaintiff contends 
that children who are "thought by** the defendant to be 
handicapped are entitled to formal hearing procedures in the 
event of a suspenrico. Plaintiffs argument concerning 
K. J/s status as a handicapped student is without merit. First 
of all, plaintiff completely faileu to prove that school offi- 
cials, prior to or at the time of K. J.\s suspension, had 
sufficient knowledge that K. J was "seriously emotionally 
disturbed** or learning disabled to the extent that she was 
handicapped within the meaning of Federal or State law. 20 
U.S.C. § 1401(1); Minn. St § 120.03. The formal educa- 
tional assessment process is designed to help determine if a 
student is a handicapped child. Such an assessment had 
already been instituted at the time K. J. was suspended, but 
the result* of her academic and psychological evaluation 
were not known at the time of her suspension. 

More importantly, plaintiffs argument that the school 
system should have treated K. J. as a handicapped or special 
education student based on the suspicions of school officials 
is plainly inconsistent with and undermined by Federal and 
State law governing the initial classification of children as 
handicapped students. The procedure by which a student is 
identified or classified as handicapped and thereby afforded 
special services formally begins with the assessment prcxess. 
* 5 MCAR EDU I20B. 12. defines an assessment as **an indi- 
vidual evaluation, conducted in accordance with recognized 
professional standards and the provisions of EDU 124, of a 
person *s performance and/or development for the purpose of 
determining the need for initiation or change in his or her 
educational program including special education services.** 
State regulations provide that an assessment must be con- 
ducted when, because of a child's handicapping condition(s) 
or performance, the child "is lhought by the school district to 
be in need of possible initiation or change in the student's 
educational placement . . .** 5 MCAR EDU I24B.J .(a). 



Before any assessment can be accomplished. Federal law and 
State regulations provide that written notice be given to 
parents which describes the nature of the assessment and the 
rights of the child and parent 20 U S.C. § 1415, 5 MCAR 
EDU I27B. Among these rights afforded parents and their 
children are the rights to object and be afforded a heating on 
the issue of whether the srhool administration should propose 
or refuse to "initiate or change** the "identification, evalua- 
tion, or educational placement of the child or the provision of 
a free appropriate public education to the child . . .** 20 
U.S.C. § 1415(b)(1)(C). These hearing procedures are 
clearly designed to minimize the risk of misclassiftcation of 
children as handicapped or not handicapped, and to provide 
input of the parent and child in the identification or classifica- 
tion decision . Lora v. Board of Education of the City of New 
York. 456 F. Supp. 121 1, 1227 (ED NY 1978). Thus, the 
schools are under a clear obligation to make the classification 
decisions through an exclusive formal process with the input 
of parent and child. The plaintiffs argument is simply incon- 
gruous, as to accept the plaintiffs assumption that school 
officials should have treated K. J. as a handicapped student 
based on the suspicions of the school officials would require 
the defendant to ignore and even violate Federal and State 
law concerning the classification or identification decision of 
a student as handicapped and in need of special services. 11 To 
approve plaintiffs argument would thus defeat the purpose 
and promise of this important legislation and impose an 
impossible burden on school officials. As of May 16, 1977, 
K. J. had not been identified as a handicapped or special 
education student under the procedures required under Fed- 
eral or State law. For these reasons, the Court has determined 
that school officials had no obligation to treat K. J. as a 
handicapped or special education student on May 16, 1977, 
when the 15-day suspension was imposed Consequent!), it 
was unnecessary for the defendant .school system to provide 
additional hearing procedures or a formal Heanng with re- 
spect to the May 16th suspension of K. J. 13 



,; In light of the pervasive Federal and State regulations with 
respect to the initial classification determination that a child 
is handicapped, language cot/^ncd in AfdL v Bcxird of 
Education of District ofColumb.j. 348 F.Supp. 866 (D DC 
1 972). which requires children to be treated as handicapped if 
"thought" to be handicapped, is clearly distinguishable, .fre 
20 U.S.C. § 1415; Minn. St. 120.17, subds. 3a and 3b 

15 Plaintiff, relying on 20 U.S.C. § 14!5(e)(3)amJ5MCAR 
EDU 127B.13, argues that as#K. J. was the subject of an 
ongoing educational assessment, the defendant could not 
change her educat*onal placement dunng the pendency of the 
assessment, and as the suspension operated to alter her 
placement, the suspension was unlawful. This argument is 
deficient in a number of respects. Under the State regula- 
tions, a parental objection is necessary to preclude the school 
from changing the students placement There was no par- 
ental objection here. Nor had there been a judicial or adminis- 
trative orocceding'instituted under the Act, as the regulations 
require Moreover. Stuart v Noppi. 443 F Supp. 1235 (D. 
Conn. 1978), relied on by plaintiff, supports lhc opposite 
conclusion than thai advocated by plaintiff. Ui Stuart, the 
court preliminary enjoined a school defendant from at- 
tempting to expel a handicapped student who had formally 
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in. 

Constitutional Arguments 

In Goss v. Lopez, 419 U.S. 565, 95 S.Ct. 729, 42 
'L.Ed.2d 725 (1975;, high school students challenged the 
constitutionality of disciplinary suspensions which were im- 
posed without any prior or subsequent hearing. The Goss 
Court articulated its holding as follows: 

due process requires, in connection with a 
suspension of 10 days or less, that the student 
be given oral or written notice of the charges 
against him and, if he denies them, an expla- 
nation of the evidence the authorities have and 
an opportunity to present his side of the story . 

Id. at 581, 95 S.Ct. at 740. The Goss Court qualified its 
holding, however , when it stated: 

[wje should also make it clear that we have 
addressed ourselves solely to the short sus- 
pension, not exceeding 10 days. Longer sus- 
pensions or expulsions for the remainder of 
the school term, or permanently, may require 
more formal procedures. Nor do we put aside 
the possibility that in unusual situations, a!- 
thoughwnvolving only a short suspension, 
something more than the rudimentary proce- 
dures will be required. 

Id. at 584, 95 S.Ct. at 741 As noted, there is no controversy 
with respect to whether the required **informal give-and-take 
between student and disciplinarian" was followed by assis- 
tant principal King prior to the May 16th suspension of K. J. 
Plaintiff, however, contends that because Goss limited the 
scope of its holding to suspensions of 10 days or less, and as 
the suspension of K. J. amounted to 15 days, a more formal 
hearing is constitutionally required due to the increased sev- 
erity of the deprivation . Mathews v . Eldridge 1 424 U . S . 3 1 9, 
96 S.Ct 893, 47 L.Ed.2d 18 (1976). 

As the Court's decision has found that the suspension of 
K. J. was unlawfully accomplished under the Pupil Fair 
Dismissal Act, plaintiff is entitled to the relief she seeks, 



objected to her educational program, as to do so would 
operate as a change in her educational placement during the 
pendency of her special education complaint in violation of 
20 U.S.C. § 1415(e)(3). The court in Stuart , however, ex- 
pressly found that the disciplinary measure of suspension, as 
opposed to an expulsion, would "permit the child to remain 
in his or her present placement . . ."Id. at 1242. The posi- 
tion adopted i n Stuart is consistent with the Federal and State 
regulations on the issue. See Comment to 45 C.F.R. 
{ 12 U. 513, 5 MCAR EDU 120a. 7 (providing that the special 
education nates may apply in exclusion and expulsion pro* 
ceedings. as opposed to suspensions). As the temporary 
disciplinary measure of suspension does not operate to 
change or alter a student's educational placement, plaintiffs 
argument is without merit. 



namely, a declaratory judgment that the suspension of K J. 
was unlawful and expungement of any reference to the sus- 
pension from her school records. It was incumbent on the 
Court to consider plaintiffs pendent state law claims prior to 
a determination of any Federal constitutional issues AVu 
York City Transit Authority i\ Beazer 440 U.S. 568. 582,99 
S.Ct. 1355, 59 L.Ed.2d 587 (1979). The Court unques- 
tionably has pendent jurisdiction over plaintiffs State law 
claims under the Pupil Fair Dismissal Act and the Minnesota 
regulations concerning handicapped students. Hagans v. 
Lavine, 415 U.S. 528, 94 S.Ct. 1372, 39 L.Ed"2d 577 
(1974). It is well settled that if a pendent claim, whether it be 
State or Federal, disposes of the case and is sufficient to 
provide plaintiff with the relief sought, it is unnecessary to 
determine Federal constitutional issues, and a Federal court 
in these circumstances should refrain from constitutional 

adjudication. Hutchinson v. Proxmire, U.S. . 99 

S.Ct. 2675, 61 L.Ed.2d 41 1 (1979); tow York City Transit 
Authority v. Beazer, 440 U.S. 568, 582, 99 S.Ct. 1355, 
1364, 59 L.Ed.2d 587 (1979); FCC v. Pacifica Foundation, 
438 U.S. 726, 734, 98 S.Ct. 3026, 57 L.Ed.2d 1073 ( 1978); 
Hagans v. Lavine. 4\ 5 U.S. 528, 94 S.Ct. 1372, 39 L.Ed. 2d 
577 (1974). Consistent with this well established Federal 
policy of avoiding the unnecessary adjudication of constitu- 
tional issues, the Court has determined that it is unnecessary 
to reach the constitutional arguments asserted by plaintiff, 
and leaves the resolution of this issue for a future 
controversy. 

IV. 
Relief 

Plaintiff is entitled to a declaratory judgment that the 
15-day suspension imposed on K, J. was unlawful under 
State law. 28 U.S.C. S 2201 . Moreover, plaintiff is en'ided 
to have any reference to the May 16th suspension expunged 
from any school records of defendant containing such a 
reference. Strickland v. Inlow, 5 1 9 F.2d 744 (8th Cir. 1975). 
Plaintiff is entitled to equitable relief even if the grounds for 
her suspension were appropriate, and even if she would have 
been suspended in any event, as the procedures utilized by 
the defendant were deficient under the Pupil Fair Dismissal 
Act. Piphus v. Carey, 545 F.2d 30, 32 (7th Cir. 1 976), re vd 
on other grounds, 435 U.S. 247, 98 S.Ct. 1042, 55 L.Ed.2d 
252 (1978). In the event that counsel for the parties cannot 
agree as to a reasonable amount of attorneys' fees to be 
awarded plaintiffs counsel pursuant to 42 U.S.C. § 1988, 
plaintiffs counsel may, within a reasonable time, apply to 
the Court for an order awarding attorneys' fees. 

IT IS THEREFORE ADJUDGED that the May 16. 
1977, disciplinary suspension of K. J. was unlawfully ac- 
comp'ished under the Minnesota Pupil Fair Dismissal Act 
and 

IT IS THEREFORE ORDERED that defendant delete 
and expunge any reference to said suspension t'rom an\ 
records in its possession or under its control. 
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P I by and through his mother and next friend, M-l; 
P-2 by and through his mother and next friend, M-2- 
P-3 by and through his father and next friend, M-3- 
P-4 by and through his mother and next friend, M-4; 
P-5 by and through his mother and next friend, M-5; 
P-6; P-7 by and through his mother and next friend, ' 
M-7; P-8 by and through his mother and next friend 
M-8; P-9 by and through his mother and next friend 
M-9; P- 10 by and through bis mother and next 
friend, M-IO; P-I I by and through his mother and 
next friend, Mil, 

Plaintiffs 



MARK SHEDD, individually and as Commissioner, 
State Department of Education, FRANCIS 
MALONEY, individually and as Commissioner. 
Department of Children and Youth Services, 
Defendants 

BARBARA BRADEN, individually and in her 
capacity as Acting Superintendent, Hartford Public 

Schools, Kate Campbell. Frederick 

BASHOUR, ROBERT BUCKLEY. CURTISS 
CLEMMENS, JIMMIE BROWN, MARIA 
SANCHEZ. BARBARA KENNY. M. SUSAN 
GINSBERG. MYLES HUBBARD, individually 



and in their official capacities as members of the 
Hartford Board of Education 

Defendants and Third Party 

Plaintiffs 

v. 

THE CITY OF HARTFORD, JOHN A. SULIK. City 
Manager of the City of Hartford, JOHN P. 
WALSH, Director of Finance of the City of 
Hartford, GEORGE ATHANSON, Mayor of 
Hartford, NICHOLAS R. CARBONE, OLGA W 
THOMPSON, WILLIAM DIB ELLA, RICHARD 
SUISMAN, MARGARET TEDONE, SYDNEY 
GARDNER, MILDRED TORRES, ROBERT 
LUDGIN, and RAYMOND MOTEIRO, members 
of the Court of Common Council of the City of 
Hartford, 

Third Party Defendants 
No, 78-58 

D. Connecticut 
March 23, 1979 

T. EMMET CLARIE, Chief Judge 



Action on behalf of six children in the Hartford, CT, 
School System claimed that State Commissioner of 
Education. Superintendent, and Members of Hartford 
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Hoard of Education denied plaintiffs their right to a free 
and appropriate program of special education in viola- 
tion of the Education for All Handicapped Children 
Act* Pub. L. 94-142. and the due process and equal 
protection clauses of the U.S. Constitution by denying, 
in some instances, certain procedural protections, fail- 
ing to provide proper individualized education pro- 
grams, and delaying placement in appropriate pro- 
grams for up to two years. 

Although number of plaintiffs was increased to i 1 , 
class certification was denied; additional defendants, 
i.e.. Mayor, City Manager, Director of Finance and 
Members of Hartford City Council, and Commission 
of State Department of Children and Youth Services, 
were added. 

Following pre-trial motions, including denial of 
defendants* motion to dismiss, and certain changes in 
the Hartford special education system — addition of 
new staff for special education, development of certain 
standard forms, initiation of programs of in-service 
training of special education personnel, and reforms in 
identification, evaluation and programming, the par- 
ties agreed to the entry of a consent decree, the terms of 
which satisfy the specific educational needs of the 
named plaintiffs. Moreover, under the decree, the 
policies, practices and procedures are to serve to bene- 
fit other handicapped children in the Hartford School 
System, and are to be fully implemented by Septem- 
ber I, 1979. The decree is ordered on the agreement 
that nothing stated therein shall constitute an admission 
by the defendants' of any unlawful practices, nor an 
admission by the plaintiffs that ihe decree fully satis- 
fies defendants* obligations under Pub. L. 94- 142, the 
Rehabilitation Act of 1973, §504, the due process and 
equal protection clauses of the U.S. Constitution, or 
the Connecticut General Statutes. 

The provisions of the consent decree concerning 
specific subject areas will be found at the page indi- 
cated under the following index: 
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Counsel for the Plaintiffs Paula Maw Kin Coagrove, 
Esq., Neighborhood Legal Services, 161 
Washington Street, Hartford. CT 1)6106, 
[201] 278-6020 

John A. Dziamba, Esq., Connecticut Legal Services, 
P.O. Box 258. Willimantic, CT 06220 

Diana Pullin, Esq., Center for Law and Education, 
6 Appian Wav, Cambridge, MA 02138, 
[617] 495-4666 

/ 

Counsel for Defendants: Antoinette Leone, Esq., 
Skelley, Vinkels, Williams and Rottner, 233 
Washington Street. Hartford, CT 06106, Defendant 
Hartford Board of Education 

Joseph F. Skellcy, Esq., Skelley, Vinkels, Williams 
and Rottner, 233 Washington Street, Hartford, CT 
06106, Defendant Hartford Board of Education 

Robert W. Garvey, Esq., Assistant Attorney General, 
P.O. Box 120, 30 Trinity Street, Hartford. CT 
06106, Defendant State Department of Education 

Richard Cosgrovc, Esq., Assistant Corporation 
Counsel, 550 Main Street, Hartford, CT 06103 
Defendant City of Hartford 

Robert Nagy, Esq. Assistant Attorney General, 90 
Brainard Road, Hartford, CT06114, Defendant 
Department of Children and Youth Services 



INTRODUCTION 



1 . This case was first instituted on February ! , 1978 on 
behalf of six named children in the Hartford School System 
who were alleged to be in need of special education programs 
and services, and their parents. The complaint, alleged that 
they were being denied the right to a free and appropriate 
program of special education guaranteed to them by the 
Education for All Handicapped Children Act, 20 U,S,C. 
§ 1401 et scq.\ ?nd the Due Process and Equal Protection 
Clause of the United States Constitution. J 

2. Subsequent to the filing of the complaint, the Court 
granted Plaintiffs* Motion to Intervene additional plaintiffs, 
bringing the present "amber of named plaintiffs to eleven. 
The Court denied plaintiffs' Motio. 'or Class Certification 
and denied defendants* Motion to Dismiss. The named plain- 
tiffs are proceeding in fictitious names. 

3. Named as defendants were the Commissioner of 
Education of the State of Connecticut, and the Superinten- 
dent and Members of the Hartford Board of Education. The 
Mayor of Hartford, City Manager, Director of Finance and 
Members of the City Council were added as defendants by a 
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Third Party Complaint filed by the Hartford School Defen- 
dants. The Commissioner of the Connecticut State'DeparT 
ment of Children and Youth Scvices was added as a defen- 
dant by plaintiffs. 

4 the named plain^ffs alleged, inter alia , that they 
were entitled to free and appropriate programs of special 
education in that they met the definition of "handicapped" at 
20 U S C. § 1401(1) and were in need of special education. 
The named plaintiffs include children suffering handicaps 
such as learning disabilities, deafness, health impairments, 
mental recordation and serious emotional disturbances. The 
named plaintiffs alleged that in some instances they were 
denied procedural protections, lacked proper individualized 
educational programs, and experienced delays of up to two 
years before being placed in appropriate programs, ail in 
violation of federal law. 

5. In order to avoid the burden, delay, and cost of 
continued litigation of the plaintiffs' claims for relief, the 
plaintiffs and defendants have agreed to the entry of the fol- 
lowing Consent Decree, which satisfies the specific educa- 
tional needs of the named plaintiffs. Nothing stated in this 
Consent Decree shall constitute an admission by the plaintiffs 
that the decree fully satisfies the defendants' obligations 
under the Education for All Handicapped Children Act, the 
Rehabilitation Act of 1973, Due Process and Equal Protcc- 

f tion Clause of the United States Constitution and the Connec- ' 
~Ticur-Gcnerat~STaiDtcs. — — 

6. Prior to and since the filing of this complaint, the 
Hartford School defendants have taken certain actions some 
of which are described in paragraph 7, which address the 
needs and demands of handicapped children in Hartford. A 
continuation of those efforts and expected compliance with 
the terms of the following Consent Decree will be assigned to 
benefit bo;h the named plaintiffs and those other children 
who meet the definition of "handicapped" at 20 U.S.C. 
§ 1401(1), and who are in need.of special cdueatioi . 

7. Prior to and since the filing of this complaint against 
the Hartford Board of Education, these defendants claim that 
numerous changes were made in the special education system 
which changes include: the addition of seventeen new staff 
members for special education, the development of certain 
standard forms, initiation of programs of in-service training 
of special education personnel, and reforms in identification, 
evaluation and programming of children in need of special 
education. 

8. In view of the above, the parties hereto have mutually 
agreed that the policies, practices and procedures contained 
in this Consent Decree arc applicable to the eleven named 
plaintiffs and shall also serve to benefit other handicapped 
children in the City of Hartford. Therefore, the terms of this 
Conscm Decree shall be fully implemented as policies and 
practices throughout the Hartford School System by 
September 1, 1979. 

THEREFORE, the parties having agreed to the terms 
and conditions as described herein it is hereby ORDERED, 
ADJUDGED AND DECREED and the parties mutually 
agree, that the following be entered as an ORDER subject to 
the approval of this Court: 



1. 

PROGRAMMING AND PLACEMENT 
FOR THE NAMED PLAINTIR'S 

A. 

1 . Following the appointment of the Court Evxrt (as set 
forth in Section II herein) the Court Expert will participate ir 
all Pupil Appraisal Team (hereafter PAT) sessions and any 
hearings or review sessions concerning the named plaintiffs 
in this action. In addition, the Court Expert will provide 
monthly progress reports concerning each named plaintiff 
front the school institutions or facilities serving the student. 
These reports will be sent to counsel and will describe the 
students' progress in meeting the annual goals and short- term 
instructional objectives described in the student's Indi- 
vidualized Educational Program (hereinafter IEP). In addi- 
tion, there will be provided at least twice yearly reviews of 
each named plaintiffs' IEP although more frequent PAT 
meetings may be convened if the student or school so 
requests. 

B. 

1. The Hartford School defendants shall provide P-l 
with diagnostic speech therapy by a bilingual speech 
therapist within ten (10) days after this Consent Decree is 
signed by the parties. This therapy shall be for not less than 
two hours per week and shall be provided during the time 
when P-l was previously in a vocational readiness program; 
in no event will the total number of houis of bilingual 
academic instruction which P-l has been receiving be di- 
minished because of the provision of speech therapy A PAT 
meeting will be scheduled and convened within twenty (20) 
days of the signing of this Consent Decree by the parties to 
review and revise the IEP for P-l. At this meeting, the 
participants including the Court Expert will specifically pro- 
vide for strengthened vocational training, counselling, and 
life skills training for P-l, also, provision will be made to 
increase the Hartford school defendants' training of P-l on 
the use of public transportation. 

2. The Commissioner of Education will be provided, 
by the appropriate schools, copies of all lEPs and progress 
reports concerning P-2. The Commissioner will be responsi- 
ble for monitoring the programs and services provided P-2 
and for ensuring that his IEP is implemented and that he 
receives a free appropriate public education. Such responsi- 
bility will extend through the school year 1978-1979. In 
particular, the Commissioner or this designee will conduct 
two on-site visits to monitor the above; the first within twenty 
(20) days of the signing of this Consent Decree, and the 
second at the end of the school year !978- 1979. Reports on 
the visits shall be sent to Court Expert. The Hartford School 
defendants have no responsibility as to the program and 
placement of P-2 as long as he is not a resident of the school 
district. 

3. Within twenty (20) days of the signing of this 
Consent Decree, a PAT meeting will be convened with the 
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participation of the Court Expat to review and revise the IEP 
for P-3. The PAT meeting shall add as annual goals to the IEP 
for P-3 that he be enrolled in a mainstreamed program at 
Hartford High School by the second semester* 1978-1979, 
with the provision of »ne*on-one tutorial assistance by 
appropriate certified personnel for not less than two hours per 
week: formulation of a program which, if successfully com- 
pleted, would result in the receipt of a regular high school 
diploma for P-3; provision of driver's education training 
provision to allow P-3 time for regular after school work, and 
provision for regular guidance counselling with a goal of 
college admission after completion of high school. Any or rili 
of the above services, while they may be provided in coopera- 
tion with other public or private agencies, remain the respon- 
sibility of the Hartford school defendants. 

4. Within ten (10) days of the signing of this Consent 
Decree by the parties, the Hartford Public School defendants 
will provide P-4*s mother, the Court Expert, and plaintiffs* 
counsel a detailed written description of the program being 
made available at Woods Lane School and of the reasons why 
the District feels that the educational program is or is not 
appropriate for P-4, based on the results of the evaluations 
conducted by the Woods Lane School, and any other evalua- 
tions or other information. 

5. Within twenty (20) days after the signing of this 
Consent Decree by the parties, a PAT meeting will be con- 
vened to review the IEP for P-5. Present at this meeting will, 
in addition to the usual participants and the Court Expert, be 
staff members from Riverview who participate in her educa- 
tional and in her clinical programming and a respresentative 
from the noncomitted program of the Department of Children 
and Youth Services. The IEP formulated at this meeting will 
include specific provisions concerning placement after P-5 is 
discharged from Riverview. including pianning for whatever 
supportive services will be provided should she be placed in 
public high school. 

6. Within ten ( 10) days after the signing of this Consent 
Decree by the parties, the Hartford School defendants wiM 
convene a PAT to formulate an IEP for P-6. This IEP will be 
formulated in consultation with the Court Expert, M-6, 
Hartford school defendants, a representative of, or other 
input from the Woodrow Wilson School in Virginia, and 
designees of the Commissioner of Education, and the Divi- 
sion of Vocational Rehabilitation. The IEP shall include 
provision for training in ora! and written expression, counsel- 
ling, medical services, appropriate vocational training and all 
supportive and related services to be provided where appro- 
priate. The Hartford school defendants may in the IEP pro- 
vide that certain services be provided by the Division of 
Vocational Rehabilitation. The Hartford school defendants 
shall be responsible for services and programming until the 
end of the school year in which P-6 reaches 2 1 . At age 2 1 , the 
parties anticipate that P-6 will have been certified as eligible 
for services from the Division of Vocational Rehabilitation. 

If P-6 is denied eligibility for services provided by the 
Division of Vocational Rehabilitation, he and his counsel 
will avail themselves of the administntive procedures pro- 
vided for in federal law and regulation. The matter wtll then 
be referred to the federal court for resolution. 



If P-6 is declared eligible, the Division will provide 
services in accordance with an Individual Written Rehabilita- 
tion Program (IWRP) to be developed with P-6, and/or his 
representatives. Such IWRP will include services such as 
vocational training, remedial training, physical restoration, 
counselling and guidance, occupational tools, r.aintenance 
while in training, books and supplies, transportation while in 
training, all as is necessary, needed and appropriate until 
such time as he is determined to be rehabilitated, or he is no 
longer eligible for such services, as specified under federal 
regulations. 

7. Within fifteen (15) days of the signing of this Con- 
sent Decree by the parties, a PAT meeting shall be convened 
to review and revise the IE? for P-7. The IEP for P-7 shall 
include provisions specifically outlining fuiure programs and 
placement for P-7. The Court Expert will be responsible for 
monitoring the programs and services provided P-7 and for 
insuring thu; her IEP is implemented, and that P-7 receives a 
free appropriate public education, t * 

The plaintiff, Hartford school defendants, and defen- 
dant Commissioner of Education and the Department o' 
Children and Youth Services agree to submit the question of 
responsibility for non-tuition costs to a reconverted state 
hearing panel. Sard pane! shall be convened within one 
month of this Consent Decree, and the parties agree to abide 
by the decision of that panel as a final arbiter on the question 
of responsibility for costs. 

8. Within ten ( 10) days of the signing of this Consent 
Decree, a PAT will be convened to formulae a new IEP for 
P-8. With the participation of the Court Expert, the IEP will 
provide for placement in a residential closed setting with 
strict behavioral controls and ejucational programming 
appropriate to her needs. 

9. Within ten ( 1 0) days of signing this Consent Decree, 
a PAT meeting will be convened with the participation of the 
Court Expert to formulate an IEP for P-9. Hie IEP will 
provide for; appropriate, accessible, full time and remunera- 
tive job placement, driver's education, three (3) to five (5) 
hours per week of programming for P-9*s learning dis- 
abilities, and will include as an annual goal return to high 
school preceded by appropriate planning. 

10. Within ten (10) days of the signing of this Consent 
Decree a PAT will be convened with the participation of the 
Court Expert to formulate an IEP for P-10. Within ten (10) 
days of that meeting, P-10 will be placed in a residential 
program of special education suited to deal with learning 
disabled and emotionally disturbed children. The IEP as 
formulated will furthermore provide for psychotherapeutic 
counselling. 

1 1 . Within ten (10) days of the signing of this Consent 
Decree by the parties, a PAT meeting will be convened by the 
Hartford school defendants with the oarticipation of the 
Court Expert to formulate an IEP for P -I I . The IEP for P- 1 1 
shall provide for placement in a lull-time, bilingual program 
for die learning disabled, a program which must be im- 
plemented within fificer (15) days of the signing of this 
Consent Decree by the parties. 
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These actions of these defendants as outlined above 
shall serve to benefit the named plaintiffs and shall not be 
construed as appropriate programming for other handicapped 
children 

D. 

All action relating to the named plaintiffs shall be in 
accordance with the practices and procedures hereinafter 
stated in all sections of this Consent Decree, and where the 
services and programming specifically enumerated above for 
the named plaintiffs are not recommended by the PAT. the 
matter will be referred to the Court Expert untfer Section II 
herein. 



II. COURT EXPERT 



A. Access to Information 

1 . The Court with the consent of the parties finds that the 
appointment of a Court Expert is necessary to oversee the 
implementation of this Consent Decree as it relates to the 
named plaintiffs. Therefore, pursuant to Rule 53 Fed. Rules 
Civ. Pro., and in the exercise of the Court's equitable oow- 
ers, the Court shall approve the appointment of a Court 
Expert acceptable to all parties, with the power and duty to 
plan, organize, direct, supervise and monitor this and any 
further Orders of the Court. All defendants and plaintiffs, 
their successors, officers, agents, servants, employees, at- 
torneys and all persons in active concert or participation with 
them shall provide the Court Expert with access to all prem- 
ises, records, documents, personnel and .students and with 
every other cooperation and service necessary to the dis- 
charge of the Court Expert's duties and shall make available 
to the Court Expert the assistance of the Hartford Board of 
Education and the Connecticut State Department of Children 
and Youth Services and the Connecticut State Department of 
Education as may be necessary to execute this Consent De- 
cree and any subsequent order of the Court, 

B. Compensation 

1 . The Court Expert shall be appointed by the Commis- 
sioner of Education of the State of Connecticut, subject to the 
approval of the parties and of the Court. 

2. The Court Expert shall engage such staff, subject to 
prior review and recommendation of the Commissioner of 
Education, as he or she finds necessary, only with the prior 
approval of the Court. The Court Expert and his or het staff 
shaij be compensated by State Department of Education and 
shall serve until the end of the school year 1979-1980, All 
rates of compensation, including sta*"f compensation, shall be 
subject to the approval of the Commissioner of Education of 
the State of Connecticut and shall be fixed by the Court or 
subject to Court approval. Within ten (10) days of the ap- 
proval of this Consent Decree by the Court, counsel for 



plaintiffs shall submit an appropriate Older of Compensation 
for the Court Expert Compen- k >n to the Court lixpert shall 
not exceed (S8.000) eight thousand dollars except for good 
cause and with the pnor approval of the Court The term of 
the Court Expert may be terminated and ihe Court Expert 
replaced by agreement of counsel, suhiect w the Dispute 
Resolution procedures at Section XII 

C. Duties, Resources, Training 

I . The duties of the Court Expert shall include, but not 
be limited to, the following 

.(a) to monitor the provision ol a free and appiopnatc 
public education to each oi* the named plaintiffs ac- 
cording to the terms and pros isums of the Education 
for All Handicapped Children Aci, 20 U S.C. § UOl 
etseq^ and the Rehabilitation Act of 1973. 29U. S.C. 
§ 701 and § 704, and to report such to the Court and 
counsel every month; 

(b) to participate in all PATs, state reviews, hearings, 
and other meetings regarding the named plaintiffs 
including those held for the purpose of evaluation, 
prescription of an appropriate placement and the de- 
veloping of an iSP for each of the named plaintiffs; 

(c) to monitor the efforts of the Hartford school 
defendants to secure proper placement and/or pro- 
grams for the named plaintiffs and to report such to 
the Court and counsel even' month; 

(d) to arbitrate any disputes between the parent and 
child and the defendants when such arise, in accor- 
dance with the procedures specified below at D; 

(e) to approve or disapprove prior to placement, any 
agreement between the parents of the named plain- 
tiffs and the Hartford School defendants, that the 
child be placed in an appropriate alternative tem- 
porary placement with supportive and related ser- 
vices pursuant to Section IV lihi and monitor until 
fully appropriate placement is achieved; 

(0 to approve, prior to the placement of any of the 
named plaintiffs, that the child be placed erher on a 
temporary or permanent basis in a program of 
homebound or hospitalized instruction pursuant to 
Section IV 1(c), and as to the named plaintiffs, to 
monitor the provision of homebound instruction 
through appropriate means which will include as a 
minimum, receipt of documentation as to monitoring 
of the assigned teacher and confirmation of services 
by the child or parent in addition to and in accordance 
with Section IV 1(c). (d). and (e); 

(g) to monitor, as to the named plaintiffs, the provi- 
sion of special education at alternative learning cen- 
ters by regular on-site visits, and to be provided 
appropriate documentation to carry-out said monitor- 
ing responsibility over such centers in addition to and 
in accordance with the requirements of Section IV 
1(c), (d) and (e). 

(h) to receive documentation of whatever good faith 
attempts to place have been made h> the Hartford 
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school defendants, as to the named plaintiffs, in the 
instance where a residential placement cannot be 
secured within thirty (30) duys uf obtaining parental 
consent for placement pursuant to Section VII A ( 1 ); 
(t) to insure, as to the named plaintiffs, that desig- 
nated personnel are responsible for and will docu- 
ment that all notices, forms, etc. are in fact sent to the 
named plaintiffs and/or their parents in accordance 
with the timelines of Section VII Subsection A; 
(j) to be informed within twenty-four (24) hours of 
any emergency suspension of a named plaintiff, and 
the reasons thcrelore, and in additi. ♦ to have author- 
ity to revoke an emergency suspension prior to the 
convening of a PAT upon a finding that the reasons 
presented do not warrant such removal pursuant to 
Section VIII A (2). 

2. lit order to assist the Court Expert in understanding 
and evaluating the provision of a free and appropriate special 
education for the named plaintiffs, the Hartford school de- 
fendants shall inform the Court Expert of the current status 
of, and any changes in the following: 

(a) the development and provision of in-service staff 
training programs for the special education staff and 
supervisors; 

(b) the development of uniform procedures for the 
identification and evaluation of children in need of 
special education; 

(c) structural changes in department of special educa- 
tion of the Hartford Board of Education; 

(d) the changes in programs of special education or in 
the job responsibilities of administrators and/or 
teachers of special education. 

3. Within thirty (30) days of the signing oi'this decree by 
the parties, the Hartford Public School District shall provide 
to the Court Expert, with one copy being provided to plain- 
tiffs' counsel, a directory of all special education programs 
and services available in the District. This directory, which 
shall be updated on a monthly basis, shall include the name, 
address, and full description of each program or service 
listed. The directory shall be made available to all profes- 
sional employees of the District and all public and private 
social service agencies in the City of Hartford. The directory 
shall also be made available to any person who requests a 
copy. 

D. Method of Dispute Resolution 

Any dispute regarding the provision of a free and appro- 
priate educationJo.the named plaintiffs shal l be res olved as 
follows: 

(1) the matter including a dispute regarding a recom- 
mendation of a PAT shall first be brought to the Court 
Expert who shall attempt to arbitrate the matter; 

(2) if a parent or child or the school authorities are 
dissatisfied with the arbitration result, they shall notify 



the Court Expert who shall commence a meeting of 
counsel; 

(3) if counsel are unable to resolve the matter, the 
dispute shall be presented to the Court or. subject to the 
agreement of the parties, the United States Magistrate. 

As to the named plaintiffs, the parties agree that the 
above procedures shall be used m lieu of any state hearing or 
mediation 

III. FREE AND APPROPRIATE EDUCATION 

1 . The Harttord Public School District will provide and 
the State Department of Education will ensure a free appro- 
priate public education to all handicapped children between 
the ages of five and twenty-one according to the terms and 
provisions of Public Law 94-142. the Education for All 
Handicapped Cluidrcn Act, 20 U S.C 1401 et seq. t 
§ 504 of the Rehabilitation Act of 1973. 29 U S C. $ 701 and 
$ 794, and the implementing regulations adopted pursuant to 
each statute, 4? C F.U Parts 121a and 84 The Hartford 
Public School District shall make available special education 
and related services which: arc provided at public expense at 
no charge to the student of his/her family; are provided under 
public supervision and direction: meet the standards of the 
Connecticut State Department of Education and the standards 
set forth in the federal statutes and regulations described 
above; consist of programs in the (cast restrictive educational 
environment appropriate to each child's individual needs; 
and are provided in conformity with individualized educa- 
tional program which meet the requirements of 45 C.F.R. 
§§ 121a 340 through 12 la 349. 

2. Where the conditions of paragraph 5 below are met, 
any issue related to responsibility for payment or reimburse- 
ment of costs for tuition, room and board, and related or 
supportive services shall not except the defendants from 
meeiing the timelines set forth in Section VII for identifica- 
tion, evaluation, placement or any other requirements of 
federal and siatc law. In no event shall the Hartford school 
and the State Department of Education be excused from full 
compliance due to an issue regarding payment of cost by the 
Hartford school defendants, or applicable reimbursement by 
the State Education defendant. 

3. This section shall not preclude the Hartford School 
defendants from seeking reimbursement from any sources, 
public or private, where appropriate except that in no event 
shall reimbursement be sought from the parent, natural guar- 
dian or child for the cost of tuition,, room ami board or any 
related or supportive services included in the child's indi- 
vidualized educational program (hereinafter IEP) 

4r ln the event that a handicapped^hildis p l ac ed by a ny _ 

party other than the Hartford school defendants, including 
but not limited to, the Departments of Children and Youth 
Services, Mental Retardation, and Vocational Rehabilitation 
or the Superior Court, the Hartford defend ints remain solely 
responsible for educational programming and the State Edu- 
cation defendants remain responsible for ensuring com- 
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pliancc with federal and state law for educational program- 
ming until such time as they are notified in writing that the 
child has been admitted to a Special School District under the 
jurisdiction of a state agency, pursuant to Conn. Gen. Stat. 
«» 17-429, 17-418. 18-81 . 54-120, 19-575, and 18-99. 
S» In any case, at such time as a child is identified as 
' handicapped and in need of special education by the Hartford 
school defendants, and is further found, pursuant to due 
process procedures set forth at 45 C.F.R. I2la.506 to 
12 1 a. 5 13. to need placemen! iu a residential public or private 
facility , in thai such placement is necessary to provide special 
education and related services (45 C.F.R. 121a. 302, 45 
C F.R. S4.33(c)<3)) 4 the Hartford school defendants remain 
solely responsible for payment of costs incurred for .tuition, 
room and board and related and supportive services such as 
are defined as appropriate at 45 C.F.R. l£Ia.302. 

6. This section shall not preclude the Hartford school 
defendants from contracting with other public agencies for 
the provision of such services, except that these Hartford 
school defendants shall remain the sole obligees for ensuring 
that free and appropriate placement is secured within the 
timelines as stated in Section VI. and the State Education 
defendants shall remain responsible for ensuring 
compliance. 

7. The term ''handicapped child" when used herein 
•shall include children who meet the definition at 45 C.F.R. 

1 2la.5 el xeq. and 45 C.F.R. 84.3(j). 

IV. LEAST RESTRICTIVE ALTERNATIVE 

I . From the time of referral for evaluation until appro- 
priate placement is made, including any time necessary to 
complete due process procedures for children in the Hartford 
School District, the defendants shall ensure that: 

(a) The child shall remain in the placement current at the 
time of referral for evaluation and shall be subject to 
protection against repeated suspension and expulsion as 
set forth in Section VIII; unless. 

(b) the child, or his or her parents agree in writing with 
the Hartford School defendants that the child be placed 
in an appropriate alternative temporary placement with 
appropriate supportive and related services as set forth 
at 45 C.F.R . §§ 1 2 1 a. 1 3 , 1 2 1 a.4 until such time as fully 
appropriate placement is achieved {see Section VII). 
Such alternative placement shall be the least restrictive 
environment setting which most closely approximates 
the appropriate setting the child needs. 

(c) In no event shall any child referred for evaluation be 
placed at any time, on either a temporary or permanent 
basis, ina program of homebound or hospitalized in- 
struction, i>., in any educational program which is 

conduct ed on a one to one smalLgroup basis in the home 

or hospital room unless the following procedure is fol- 
lowed and documented in writing: 

(1) A physician, aftei physical examination, has cer- 
tified in writing that the child is unable to attend 
school for specific and temporary medical reasons 
and has stated the expected date the child will be able 



to return to the school program. * <\ . current place- \ 
ment at the time of referral, agreed upon interim 
placement as stated above, or fully appropriate pro- 
gram. Temporary and specific medical icasons shall 
be limited to illness or other temporary disabling 
conditions which do not tall within [he description of 
handicapping cortditions set forth ai 45 C F R 
§ I2la.5. 

(2) Except for medical reasons as described in 
§ 1(c)(1) above, students ma> be placed in home- 
bound instruction only it the student is jwaiting 
completion of a PAT or imtation of an appropriate 
placement recommended by a PA T or if tiw student 
presents a substantial threat to the health or safety of 
others and the following procedures are followed: 

(a) The student must first be placed in the least 
restrictive educational setting which most closely 
approximates the appropriate educational setting 
which the student needs isce Section Kb) above). 
Prior to this placement, a PAT must be convened to 
formulate an I EP and identify the appropriate edu- 
cational placement. This PAT may not consider the 
alternative of homebound instruction. 

(b) If the alternative placement described in 
S (2)(a) above fails to meet the student s needs and 
if the student continues to present a substantial 
threat to self or others, then z new PAT may be 
convened. Thi.s PAT may consider any alternative 
placement for the student, including homebound 
instruction. However, no student may be placed in 
homebound instruction unless a PA T ha> been held 
and an ll;P written prior to placement However, in 
no event shall a student in thoc circumstances be 
placed in home instruction for longer than icn days. 

(c) At the end of the ten day period of home 
instruction, a new PAT shall bo convened to con- 
sider whether the child should be placed in a new 
educational setting or continued -in homebound in- 
struction. However, the timelines for placement 
required by Section VII of this decree shall run 
from the d2te of the first PAT rick! after referral for 
evaluation. 

c 

(3) Homebound instruction shall be provided as 
follows: 

(a) instruction shall begin within one week. 

(b) where instruction has been provided by a spe- 
cial education teacher iu school, such instruction 
shall be provided only by teachers certified in spe- 
cial education when the child is on home 
instruction. 

TcT insiniction~"shalI be pfoviu^Toratleast two ~~ 
hours a day or ten hours per week per child, unless 
or until such time as state statute or regulation 
provides minimum standards for hours of 
homebound instruction, at which time counsel will 
meet to attempt to resolve the modification* subject 
to the Dispute Resolution faction XII. 
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(4) In no even! shall any child referred for evaluation 
be placed in any alternative learning center, alterna- 
tive education program or any other equivalent part 
time small group setting outside of mainstream 
school unless a duly constituted Pupil - Appraisal 
Team meeting (hereinafter PAT) recommends such 
placement in writing, havng considered less restric 
tive alternatives, and having completed prior to such 
placement an individualized education program as 
described in federal law. or. in the case of placement 
in the diagnostic center, an individualized diagnostic 
plan. 

(a) pending placement in such an alternative learn- 
ing center a* more fully described ahove, the child 
shall remain in his or her current placement effec- 
tive at the time of referral, and shall be subject to 
protection from repeated suspension and expulsion 
as provided for in Sec 1 ion VIII. 

(b) where placement is rwade at an alternative learn* 
ing center, instruction shall be provided as follows: 

(!) instruction shall be by teachers or staff cer- 
tified to teach special education or to provide 
supportive and related services pursuant to state 
and federal law requirements for certification, as 
specified in the individualized education 
program. 

(2) instruction shall be provided for at least four 
hours a day for twenty hours a week per child, 
unless an individualized education program 
provides for fewer hours of instruction. 

2. Upon the finding of a duly constituted PAT that any 
child is in need of residential placement due :o his or her 
handicapping condition and need for special education the 
obligation and sole responsibility for placement and payment 
of cost for such placement resides with the Hartford school 
defendants, subject to applicable reimbursement by the State 
defendants. Such handicapping conditions which may. due 
to their severity, demonstrate a need for residential place- 
ment include: hardness of hearing, deafness, speech impair* 
ment, visual handicap, mental retardation, serious emotional 
disturbance, orthopedic or other health impairment and 
specific Seaming disability, or any physical or mental im- 
pairment which substantially limits learning. Such placement 
shall occur within the timelines set forth at Section VII and in 
accordance with the IEP prepared in accordance with 
Section VI. 



PROCEDURAL PROTECTIONS 

t. The Hartford school defendants shall comply with 
all procedural protections specified at 20 U.S.C. § 1415 and 
45 C.F.R. § 121a.500-I2Ia.575 

2. The Hartford school defendants may use the SST 
process to determine whether to refer a student for an evalua- 
tion. The student, the students' parent or any professional 



employee of the deferdant may request !hat an SST meeting 
be convened. No SST meeting may be convened without a 
parent's presence unless the Hartford school defendant can 
document that it has made efforts to involve parents pursuant 
to45C.F.R.§ I2ia. 343. NoSST meeting shall sit, however, 
as an IEP meeting as described in 45 C F R § 12U.340- 
12ia.s349. All procedural and substantive protections avail* 
able under State and federal law concerning the education of 
handicapped children shall be available during tht SST 
process. 

3. Hie issue of the Hartford school defendant's con- 
tinued use of the Central Pupil Appraisal Team (hcremafter 
CP AT) as i* presently exists has been referred to the court for 
a declaratory ruling. 



VI. 

INDIVIDUALIZED EDUCATIONAL PROGRAMS 
A. 

The Hartford school defendants will provide indi- 
vidualized educational program" OEPs) for all handicapped 
students who arc enrolled or reside in the Hartford Public 
School District according to the standards and procedures set 
forth at 20 U.S.C S 1401(19) and 45 C F.R $&!21a.307, 
121a.340-I21a.349. 

I. Each IEP formulated by the Hartford School defen- 
dants will be a full and complete IEP according to the defini« 
tion set forth at 45 C.F.R. § I2la.346 

(a) The Hartford school defendants will ensure that each 
meeting to draft lEPs includes the following partici- 
pants, pursuant to 45 C.F.R. 121a 344: 

(DA representative of the local educational agency 
other than the child's teacher who i« qualified to 
provide or supervise the provision of special 
education. 

(2) The child's teacher. 

(3) One or both of the child's parents, subject to 
§ !2Ia.345. 

(4) The child, where appropriate. 

(5) Other individuals at the discretion of the parent or 
agency. 

(b) For a handicapped child who has been evaluated for 
the first time, the Hartford school defendants shall 
insure: yi 

( ! ) That a member of the evaluation team participates 
in the meeting. - 

(2) That the . tentative of the local educational 
agency, the child's teacher, or some other person is 
present at the meeting, who is knowledgeable about 
the evaluation procedures used with (he child and is 
familiar with the results of the evaluation. 

(c) The Hartford school defendants shall take steps to 
insure that one or Doth of the parents of the handicapped 
child are present at each meeting or are afforded the 
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opportunity to participate, pursuant to 45 C.F.R. 
12 la. 345, including: 

(1) Notifying parents of the meeting early enough to 
insure that they will have in opportunity to attend:, 
and 

(2) Scheduling the meeting at a mutually agreed on 
time and place. 

id) The notice under paragraph (a)(1) of this section 
must indicate the purpose, time, and location of the 
meeting, and who will be in attendance, 
(e) If neither parent can -attend, the local educational 
agency shall use other methods to insure parent partici- 
pation, including individual or conference telephone 
calls. 

• (0 A meeting may be conducted without a parent in 
attendance if the locai educational agency is unable to 
convince the parents that they should attend. In this case 
the local educational agency must have a record of its 
attempts to arrange a mutually agreed on *imc and place 
such as: 

<^(1) Detailed records of telephone calls made or at- 
tempted and the results of those calls. 

(2) Copies of any correspondence sent to the parents 
and any responses received, and 

(3) Detailed iccords of visits made to the parent's 
home or place of employment and the results of those 
visits. 

(g) The Hartford school defendants shall take whatever 
action is necessary to insure that the parent understands 
the proceedings at a meeting, including arranging for an 
interpreter for parents who are deaf or whose native 
language is other than English. 

(h) The Hartford school defendants shall give the parent 
a copy of the individualized education program. 

(i) The individualized education program for each child 
must include: 

(DA statement of the child's present levels of educa- 
tional performance; 

(2) A statement of annual goals, including short term 
instructional objectives: 

(3) A statement of the specific special education and 
related services to be provided to the child, and the 
extent to which the child will be able to participate in 
regular educational programs; 

(4) The projected dates for initiation of services and 
the anticipated duration of the services: and 

-<S> Appropriate objective criteria and evaluation pro--, 
cedures and schedules for determining, on at least an 
annual basis whether the short tern) instructional ob- 
jectives are being achieved; 
(6) A statement of appropriate disciplinary tech* 
niques, not to include suspension or expulsion, shall 



be included for those students determined to present 
special disciplinary problems by the P A.T 

(j) Before the local educational agency places a handi- 
capped child in a public or pnvaic facility , the agency 
shall initiate and conduct a mcciing> pursuant to 
§ I21a.347 to develop an individualized education pro- 
gram for the child in accordance with * 121a 343 
(k) The Hartford school defendants shall insure ihat a 
representative of the private schorl facility jttends the 
meeting. If the rcprcscniative cannot attend, the 
Hartford school defendants shall use other methods to 
insure participation by the private school or facility, 
including individual or conference telephone calls. 
(I) The Hartford school defendants shall also develop an 
individualized educational program fur each handi- 
capped child who was placed in a private school or 
facility by the agency before the effective date of f he 
regulations. 

(m)' After a handicapped child enters a private school or 
facility, my meeting to review and revise the child*', 
individualized education program may be initiated and 
conducted by the private school or facility at the discre- 
tion of the Hartford school defendants, 
(n) If the private school or facility initiates and conducts 
these meetings, the Hartford school defendants shall 
insure that the parents and an agency representative: 

(1) Are involved in any decision about the chiM's 
individualized education program; ami 

(2) Agree to any proposed changes tn the program 
before those changes arc implemented 

(o) Even if a private school or facility implements a 
child's individualized education program, responsibil- 
ity for compliance with this part remains with the local 
educational agencv and the State educational agency, 
pursuant to 45 C.F.R. I21a.348. 
(p) If a handicapped child is enrolled in a punvhtal or 
other private school and receives special education or 
related services from a public agency, the Hartford 
school defendants shall, pursuant to 45 C.F.R. 
I2U.348: 



( I) Initiate and conduct meetings to develop, review, 
and revise an individualized education program for 
the child, in accordance with 45 C F.R. § I2U.343; 
and 

-(2)-Insure-thai-a represcntatiye_of ^JhcLj)aix^hiaJ_iM 
other private school attends each meeting. If the rep* 
resentative cannot attend, the Hartford school defen- 
dants shall use other methods to insure participation 
by the private school, including individual or confer- 
ence telephone calls. 
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TIMELINES FOR PLACEMENT 
A. 

Special education and related services shall be provided 
as soon as possible, but in any event shall be no later than the 
following timelines: 

I. Academic Vear— In the case o.' a referral made 
during the academic year, the timelines for the Hartford 
school defendants shall be as follows: 

c 

(a) Notice of Student Study Team meeting shall be sent 
to the parents within ten (10) days of the date of the 
Referral to Student Study Team. Said notices shall be as 
specified in Section XI. 

(b) The evaluation study, whether performed in-district 
or contracted out, shall commence upon obtaining pa- 
rental consent where such consent is necessary but shall 
be completed no later than thirty (30) days from the date 
of referral. In the event evaluation is not completed, 
parental consent shall be secured for an extension. Re* 
quest for consent for extension shall include reasons 
why such extension is needed. Where not secured the 
PAT will be convened according to paragraph (c). 

(c) The Pupil Appraisal Team meeting to develop, re- 
view or revise the individualized education program 
shall be held within fifteen (15) days of completing the 
evaluation. 

(d) Notice of the Pupil Appraisal Team meeting to 
develop, review, or revise the child's individualized 
education program shall be sent to the parents at least 
Ive days prior to such meeting, said notice to be in 
accordance with Section XI. 

(e) The individualized education program shall be writ- 
ten, or revised, in full and. a copy sent to the parents 
within five (5) days after the Pupil Appraisal Team 
Meeting to develop, review or revise the individualized 
education program.'* 

(0 Where necessary, parental consent for placement 
shall be given within ten ( 10) days of the dare of the copy 
of the individualized education program. Said consent 
for placement shaJl be as specified in Section XII. Fail- 
ure of a parent to respond within ten (10) school days 
shall be construed as refusal to consent. 



* The Hartford School defendants have indicated their inten- 
tion to request a declaratory ruling from the Department of 
Health, Education and Welfare with regard to the time for 
development of short term objectives. At such lime as a 
roling is rece ived, the Hartford School defendants reserve ;he 
right to resort to the dispute resolution procedures at Section 
Xll However, until Mich time as the dispute resolution 
procedure is completed, ihe specific short term instructional 
objectives shall be developed at a PAT at the time the indi- 
vidualized educational program is written with the parents* 
participation. {See Sections V! and VH.) 



(g) The major components of the individualized educa- 
tion program shall be implemented within jjfteen (15) 
school days of the writing of the individualized educa- 
tion program or within ten < 10) school days of obtaining 
paicntal consent, where >uch consent is necessary. 

(h) In the case of a child uhosc individualized educa- 
tional program calls for pnvatc or out of district place- 
ment, within fifteen 1 1 5) da> s after the IEP is drafted the 
Hartford school defendants shall, if the child is not yet 
placed, truest, and the State Department shall provide 
assistance in finding alternate placement options. In 
any case, the individualized education program shall be 
fully implemented within thirty (30) days of obtaining 
parental consent for placement. If the program is not 
fully implemented within that penod, documentation 
shall be sent to the Commissioner of Education or his 
designee, wiih a copy to the parent and counsel, which 
demonstrates whatever good faith attempts to place 
have been made in the 'hirty dr, •■ period. If any person 
disputes the failure to place, they may resort to the due 
process procedures set forth at 45 C.F.R. 12U.500 el 
seq. 

2. Between Academic Years— In the case of a referral 
made in between academic years, the effective date of the 
referral may be deemed to be the first school day of the next 
academic year. 

VIII. 
DISCIPLINE 

A. 

For the purposes of this section, the definition of such 
terms as •'removal,"* '•suspension" and •expulsion" shall 
be those contained at $ 10-233 Connecticut General Statutes. 
a;id the following procedures shaN apply to the Hartford 
school defendants and to .ill children referred for evaluation 
from the date of such referral until such time as a duly 
constituted PAT recommenis the discontinuation of any or 
all special education service* and'br it finds that the subject 
child is not handicapped witr in the meaning of federal and 
state law, and is not in need of special education. 

I. No identified handicapped child shall be removed 
more than six (6) times in any school year or more than twice 
in one week unless removal is an appropriate disciplinary 
measure contemplated and stated in the child's individual 
education program. | 

(a) No child referred for evaluation or identified as in II 
nedd of special education toall be susperKie^nwre than 
15 days or expelled during the course of one school year , 
without first following the procedure of convening a 1 
PAT as described in Section IV and VI, at which time 
the appropriateness of the child's placement will be 
evaluated. 
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0>) In the instance where the PAT identifies the child in 
need of special education, the special education ad- 
ministrative process as described herein and \u state and 
federal law will replace the disciplinary process de- 
scribed in state law and Board policy, 
(c) At no time shall any referred or identified child as 
described in this section be removed more than six (6) 
times in the school year or more than twice in one week, 
suspended for more than 15 days in any school year or 
expelled from school without first convening a PAT 
except where such a child is considered an imminent 
danger to the health and safety of the school, and 
emergency suspension is necessitated. In that instance, 
* the suspension shall nonetheless be preceded by good 
faith attempts' to contact the child's parent. In the case of 
any emergency suspension, a PAT shall be convened 
within one week for the purpose of evaluating the 
child's program. 

t 

3. The above shall apply to all children from the date of 
referral for evaluation, and shall include children placed 
in-district and in out-of-district programs, both public and 
private. 

4. The defendants shall insure that the discipline policy 
9 as described herein is followed consistently for all children 

described, both in and out-of-district. 

5. To ensure -compliance with all the procedural protec- 
tions and rights contained in federal and state law and appli- 
cable to all handicapped children placed out of the Hartford 
school district, the Hartford school defendants shall from the 
date of approval of this Consent Decree ensure that ail con- 
tracts for payment to out-of-dist^ct facilities are drafted to 
include conditions requiring compliance with federal and 
state law concerning special education, and shall forward to 
all such facilities copied of pertinent policy statute or regula- 
tion pertaining to special education. 

6. The Commissioner of Education or his designee shall 
circulate to all local educational agencies in Connecticut a 
letter informing the local agencies of the necessity to draft all 
contracts with out-of-district facilities to include conditions 
of compliance with federal and state law concerning educa- 
tion of the handicapped. 

7. Any child who is not referred or identified, but who 
has been suspended more than 15 days in any school year, or 
is recommended for expulsion, or who has been expelled 

. pursuant to the emergency procedures at Conn. Gen. Stat. 
1 10*233 shall be referred to an SST to determine whether 
that child should be evaluated and referred to a PAT, all in 
accordance with the timelines at Section VII. Where a child is 
determined to be handicapped and in need of special educa- 
tion the special education process will take place in lieu of the 
discipline process. 
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IX. 

IDENTIFICATION OF FIRST PRIORITY CHILDREN 
A. 

Defendant Hartford school district shall, at least once 
each school year, review the performance of each student and 
where necessary, review the files and records of each student 
not previously identified as a student in need of specie! 
education of determine whether the student should be re- 
ferred to a Student Study Team. In reviewing the perfor- 
mance of each student, consideration shall be given at a 
minimum to such factors as: 

(a) ' Whether the student has ever been recommended to 
repeat a grade. 

(b) Whether there is a significant discrepancy between 
the student s ability and his/her achievement. 

(c) Whether there is any indication of any health or 
physical impairments. 

(d) Whether the student has exhibited one or more of the 
following characteristics over a long period of time and 
to a marked degree, which adversely affects educational 
performance: 

( 1 ) An inability to learn which cannot be explained by 
intellectual, sensoiy, or health factors; 

(2) An inability to build or maintain satisfactory in* 
terpersonal relationships with peers and teachers; 

(3) Inappropriate types of behavior or feelings under 
normal circumstances; 

(4) A general pervasive mood of unhappincss or de« 
pression; or 

(5) A tendency to develop physical symptoms or fears 
associated with personal or school problems. 

(e) Whether the student has been truant for eleven days 
or more in any quarter or forty-five days or more in any 
school year. 

(f) Whether the student has failed more than one course 
in a marking period. 

B. 

All parties agree that the State Board of Education is 
required to maintain an on-going Child Find program. As 
part of that effort, for the 1978-1979 school year, the State 
Department of Education will engage in the following: 

1 . State media effort in regard to Child Find week in the 
State of Connecticut, including radio, television, and news- 
paper announcements. 

2. Mailing of letters, brochures, and literature to local 
educational agencies with regard to the Child Find. 

3. Encouraging participation on the local level in Child 
Find week. 

4. Maintain the toll free telephone line for parents with 
roourd to special education and Child Find week. 
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C. Distribution 

I. Within ten ( 10) days of the approval of this Consent 
Decree, copies of the Decree wiK be distributed by the 
Hartford school defendants to the following: 

(a) All local and state defendants; including members of 
the Board of Education.' the Superintendent of the 
Hartford school system, and the Commissioners of 
Education and the Department of Children and Youth 
Services. 

(b) All administrative and professional employees of the 
Division of Pupil Personnel and Instructional Support 
Services of the Hartford Public Schools. 

(c) Members of the Program Review team of the Con- 
necticut Department of Education. 

(d) Responsible officials at each and every out-of- 
district facility to which a named plaintiff is referred or 
where a named plaintiff is currently placed. 

(c) Corporation Counsel's office. 
(0 The Court Expert. 



STATE DEPARTMENT OF EDUCATION 
RESPONSIBILITY 

Within twenty (20) days of the approval of this Consent 
Decree the defendant Secretary of the Connecticut State 
Department of Education shall complete a full review which 
shall include both Compliance and Program review compo- 
nents of the provision of special education by the Hartford 
school defendants. Such Review shall include specific 
timelines toward completion within forty-five (45) school 
days from the approval of the Consent Decree. 

1 . Such compliance and program review shall include: 

(a) Collection of data and reports. 

(b) Conduct of on-site visits. 

(c) Comparison of sampling of individualized education 
programs with the programs actually provided. 

(d) Involvement of parents in monitoring activities as 
prescribed in Appendix D of the State Department of 
Education Annual Program Plan. 

(c) Review of the progress and accomplishment of pro- 
grams and services for children requiring special educa- 
tion including but not limited to curriculum, conditions 
of instruction, physical facilities and equipment, class * 
composition and size, admission of students, and the 
requirements respecting necessary special services and 
instruction as required by § !0-76b of the Connecticut 
General Statutes. 

2. The Review shall with regard to the named plaintiffs 
be conducted in conjunction with the Court Expert, who shall 
have access to all information gathered in the course of the 
review and shall be provided with a copy of the final review 
report to be completed within forty-five (45) school days of 
initiation of the review. Specific recommendations for 
change in regard to the nameu plaintiffs which result from the 
review will be discussed with the Court Expert and im- 
plemented under his responsibility. 



3- Jh* Review shall be conducted in accordance with 
the specific terms and instruments described and attached at 
Appendix D of the State Department of Education Annual 
Program Dan submitted to the Department of Health, Educa- 
tion, and Welfare for fiscal year 1979. 

4. In particular, the Commissioner of Education of the 
State of Connectic ut or his designee shall undertake monitor- 
ing to insure that the Hartford Public School District develops 
and implements an individualized educational program (IEP) 
for each of the named plaintiffs enrolled in or residing in the 
Hartford Public School District. 

5. The Commissioner of Education of the State of Con- 
necticut shall insure that each of the named plaintiffs who is 
placed in or referred to an out of district school or facility has 
an individualized educational program prepared in accor- 
dance with federal regulation set out at 45 C F R 
§ 121a J49, 45 C.F.R. § I21a.2(c), and 45 C.F.R. §84 33 
and §84.39. 

6. The defendant Commissioner of Education or his 
designee shall monitor the special education placements of 
each of the named plaintiffs both within the Haitford school 
district and all referrals and placements of named plaintiffs to 
out-of-disrrict placements to insure that a completed indi- 
vidualized education program is prepared before placement 
and is implemented. 

7. The defendant Commissioner of Education or his 
designee shall insure that the provisions of paragraphs 4. 5 
and 6 are completed at the point when the final Review report' 
is completed. 

8. The Review as conducted by the State Education 
defendants shall highlight particular areas of concern to the 
named plaintiffs, including: 

(a) The certification of all instructional personnel in the 
Alternative Education Center or homebound instruction 
program; 

(b) The hours of instruction received by students en- 
rolled in Alternative Education Centers or homebound 
instruction programs: 

(c) The preparation of individualized educational pro- 
grams for students enrolled in Alternative Education 
Centers or homebound instruction program; 

(d) The preparation of. and participation of the Hartford 
school defendants and parents in individualized educa- 
tional programs for out of district placements; 

(e) The provision of appropriate notice to parent'*, con- 
tained and documented in student file records, of their 
rights under federal and state law pertaining to special 
education; 

(0 The provision of culturally, linguistically and ra- 
cially nonbiascd testing and evaluation materials, and 
the use of testing and evaluation materials and methods, 
which do not discriminate on the basis of handicap, 
(g) The review of student records shall consist of a 
review of a stratified random sample of a total of 65 
students. This review shall consist of file reviews, par- 
ent interviews, and program audits The sample shall be 
compiled through a ^ratification which shall be based 
on in*district or out-of-district placement. Should the 
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random sample not include a sufficient representation of 
black and Hispanic students the sample will be redrawn 
to include that representation. 

9. Any information or report of noncompliance in the 
highlight areas listed above at paragraph 8 shall be incorpo- 
rated in the final review report and dealt with in the same 
manner as other areas of noncompliance found in the 
Review. 

XI. 

STANDARD FORMS 
A. 

The following forms having been developed by all par* 
ties shall be used and disseminated throughout the Hartford 
Public School System, and are considered to be external 
forms in that they are designed to impart information to 
parents. They are to be prepared in translation and sent in the 
dominant language of the parent. These forms are to be 
supplemented by internal documents, including but not lim- 
ited to a form for documenting parental contacts [Section VL 
A A ! HO and Section V 2)] and a form for documenting good 
faith attempts to place [see Section VH n l)(h), (i)J. 

B. 

The forms attached are to be completed and sent in 
accordance with the Timelines at Section VII. 

1. Referral to Student Study Team 

(a) This form is to be filled out when an initial 
referral is made by a classroom teacher or other 
local school personnel, and after completion is to 
be sent to the parent with the Notice of Student 
Study Team meeting. 

2. Request for Consent for Assessment 

(a) On an initial referral, this form is to be com- 
pleted and sent to the parent by the Student Study 
Team with a copy of !he Notice of Free and Appro- 
priate Education. 

3. Request for Extension of Evaluation 

4. Notice of Free and Appropriate Education 



5. 

(a) Notice of Student Study Team Meeting 

(b) Notice of Pupil Appraisal Team Meeting 

(c) Notice of Pupil Appraisal Team Meeting (RE- 
VIEW) 

6. Individualized Educational Program 
C. 

Whenever a child has been identified as handicapped 
and is receiving a special education piogram or services, but 
that program is to be reviewed, the Hartford defendants shall 
convene a Pupil Appraisal Team meeting in the manner set 
forth at Section Vll A 1 ) (b) through (i) and shall use forms 3, 
4, 5(c) and 6 above as appropriate. 

XH. 

DISPUTE RESOLUTION 

I . Any disputes regarding the implementation of the 
terms of the Consent Decree as policy and practice through- 
out the Hartford School System shall be resolved as follow*: 

(a) Counsel for all parties shall meet on a monthly basis 
from approval of this Decree, with previously agreed 
upon agendas, to attempt to resolve any differences. 
Subject to prior approval of counsel, any counsel may 
bring other individuals to the meetings. 

(b) If counsel arc unable to resolve any matter, the 
dispute shall be presented to the Court or. subject to the 
agreement of the parties, the United States Magistrate. 

(c) Individual complaints with regard to the appropri- 
ateness of a particular program, evaluation or placement 
which do not involve district wide policy or practice 
shall be resolved through the due process procedures at 
45C.F.R. 121a.500f/.w</. 

The Court retains jurisdiction of this action for all pur- 
poses, including the entry of such additional orders as it 
deems just, necessary or proper. However, following a final 
report to the Court by the parties and the Court Expert on 
July I, 1980, concerning implementation of this decree, the 
Court may choose to enter a final order in this case. 

The parties, by this Consent Decree, and through their 
attorneys, hereby consent to the entry of this Order. 
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CHRISTIAN STANLEY, by and through his mother and next friend, LINDA STANLEY, 
Plaintiff 

v. 

School Administrative Tntt No, 40 for Milford — Mont Vernon, Ne* Hampshire, et a/., 
Defendants 

No- 80-9-D 

United States District Court for the District of New Hampshire 
January 15, 1980 
OTonnell, District Judge 

On motion for declaratory and injunctive relief to prevent LEA trom suspending learning 
disabled, but not emotionally disturbed, child . During first year in high school, child was referred to 
regional special education consortium, but during that year was suspended six times — once for use 
of profanity, the balance for failure to come to detention. Prior to the last of these suspensions, the 
child's parent was notified that the school board would hold a hearing and that parent had a right to 
have counsel present. The school board suspended the child for 2 1 days "for neglect or refusal to 
conform to he reasonable [rules] of the high school and directed that the child be re-evaluated as 
soon as practicably possible. 
• HELD, motion for preliminary injunction denied in most respects. Child is unlikely to succeed 

in his claim that the suspension constitutes a discrimination on the basis of his handicap. Evidence 
* indicates that child's disruptive behavior was not caused to any substantial degree by his handicap or 
by his current placement program, but rather by serious family problems. Moreover, although the 
suspension involved is longer than that considered in Goss v. Lopez. 419 U.S. 565 (1975), more 
elaborate procedural safeguards than art required by Goss were afforded and it is unlikely that they 
will be found procedurally defective. Finally, since the suspension cannot be said to be discrimina- 
tory because the child's behavior has not been shown to be substantially related to the child's 
handicap or the LEA's attempts to remedy that handicap, the unequal treatment that is the hallmark 
of equal protection analysis under any standard is here not sufficiently evident to predict success on 
the merits of this claim. 



ORDER AND OPINION 

Plaintiff Christian Stanley, i fifteen-year-old tenth 
grade student at the Milford (New Hampshire) Area Senior 
High School, brings this 42 U.S.C. § 1983 action seeking 
declaratory and injunctive relief from defendants' suspend- 
ing him from school for twenty-one days. 1 Such action is 
alleged to violate rights guaranteed by the Education for All 
Handicapped Children Act ( 20 U . S .C. § 1 40 i , et seq . ) , § 504 
of the Rehabilitation Act of 1973 (29 U.S.C. §794), and the 
Fourteenth Amendment to the Constitution of the United 
States. Of concern here is plaintiff s motion for a temporary 
restraining order filed January 7. 1980. Hearing thereon was 
held before the Court on January 11, 1980, at which time 



1 Chnstian Stanley will generally be referred to hereinafter 
as the plaintiff, although the action was brought "by and 
through his mother and next friend. Linda Stanley. " Also, to 
be consistent with plaintiffs usage at hearing, "defendants" 
for purposes of this Order refer onl> to the Milford 
School Board — the entity that issued the challenged deci- 
sion to suspend plaintiff. 



counsel for both sides appeared ready to introduce the tes- 
timony of witnesses and relevant exhibits. In this light, and as 
counsel agreed that the case was ripe at this juncture for 
determination of whether preliminary injunctive relief should 
issue, the Court has proceeded on that basis. 11 Wright & 
Miller, Federal Practice and Procedure § 2951 , at, 499, 500. 

From the testimony of Ray Yarmac, a psychotherapist 
employed by the Nashua Youth Council who has been coun- 
seling plaintiff since August of 1979. it appears that plaintiff 
has had a long history of academic failure. As revealed by his 
mother, plaintiff was at one time enrolled in a private school 
in Lake Placid, New York, where he managed to pass each 
grade, but with low average work. In his first year (*978- 
1979) at the Milford Area Senior High School, however, 
plaintiff failed to pass and was !hereafter referred to the 
Regional Special Education Consortium (serving School 
Administrative Unit 40) by the school's Pupil Placement 
Team for purposes of testing and evaluation. As reported by 
John O. Willis, Director of Psychocducational Services for 
the Consortium, this testing of plaintiff revealed "[a] dis- 
crepancy between roughly Average intellectual potential and 
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Below Average reading and Low writing caused by a vocab- 
ulary weakness' " that in Willis' opinion constituted a ••learn- 
ing disability." {See Plaintiffs Exhibit 4 at 4.) Responding 
to this evaluation, the Pupil Placement Team formulated for 
plaintiff an Individual i/ed l-ducanon Program (or Plan) and 
prepared a Statement ot Placement for the school year 1979- 
1980 which contemplated that t hns would receive five hours 
per week of specialized instruction in the school'* "resource 
room" m addition to spending twenty-five hours in his regu- 
lar classrooms. Plaintiffs mother consented to such place- 
ment (See Plaintiffs Kxhibit #1 ) 

As ol early October I9 7 9, the above placement ap- 
peared to be liav mg good effects Indeed, plaintiff's mother 
testified thai with one notable exception she received at that 
time a "glowing" report from plaintiffs teachers as to the 
plan's success * By the middle of thnt month, however, 
plaintiff began to |K>se disciplinary problems for the school. 3 
On a sometimes daily basts, plaintiff reported to school 
tardy. (Se» Defendants' Exhibit A.) As revealed in the tes- 
timony of school principal Ronald Berry, school rules, about 
which plaintiff was informed both oraliy and in writing {see 
Defendants' Exhibit B), require that a tardy student first 
report to the office to receive a pass that would enable him to 
enter his classroom late. Principal Berry noted that such 
continually late entrances into classes had a disruptive influ- 
ence. Moreover, Berry and Assistant Principal David Dubc 
related several incidents, admitted to by plaintiff himself, 
where plaintiff used profanity to teachers in the presence of 
other students when requested to quit talking in study hail, to 
report to class or to the school office, or to perform certain 
study tasks On one such occasion, Principal Berry himself 
removed plaintiff from class to take him to his office. On 
another. Assistant Principal Dubc found plaintiff wandering 
in the halls and had to follow him into the men's room before 
finally persuading him to report to the office. 4 

As summarized in Plainer s Exhibit 3, plaintiff was 
actually suspended on six occasions between October 17 and 
December 12. 1979 — five times for failure to come to 
detention (see Defendants' Exhibit B) and once for his use of 



* That cxccpiion was for Amcncan Government, for which 
plaintiffs mother was informed 

Chris displays an immaiurc attitude toward his respon- 
sibilities in thai he does not take advantage of the time he 
has in class to complete work or to participate in assign- 
ments He presents no major discipline problem but he is 
directly cheating himself. He has attempted no homework 
or class participate 

(Plaintiff s Exhibit #2.) Plaintiff s mother was also notified 
by his Resource Room teacher that ' 'Chris has a low average 
due to incomplete homework assignments and 3 absences 
which he hasn't made up . {Id.) 

* From the tcsnmony at hearing of psychotherapist Yarmac, 
u appears that this development coincided to some extent 
with increasing problems m plaintnf s family within the last 
fc* months. 

' A* reported in plaintiffs discipline record (Defendants' 
hxhibit A), plaintiff vtas thrown out of one class on De- 
cember !8, 1979. tor "throwing spithalls." 



profanity. Each of these suspensions was served a! school as 
"internal' ' suspensions (td.) and[arc not here in JiyxMioj). 
Apparently prior to the last of these suspensions. School 
Superintendent Julius D'Agostmo notified plaintiffs mother 
that a hearing was to be held on these disciplinary problems 
before the Mil ford School Board and I hat she hail a nght to 
have counsel present. Such k-«nm* was held on December 
19. 1979, at which time pkontitf appeared and was rep- 
resented by counsel. After considering the testimony and 
exhibits presented at that hearing, thr Board on January 2 t 
1980. sent to plaintiff 's parents a letter manning them of its 
findings of fact and decision based thereon (Defendants' 
Exhibit C.) In addition to recounting plaintiffs record of 
disciplinary problems during the 1 979- SO school year and his 
current poor academic pert *rmance. the Board noted that 
there was no evidence that plaintiff (although "educationally 
handicapped") was "emotionalls handicapped" and con- 
cluded that 

the discipline infractions by Christian Stan- 
ley, particularly the insubordination, profan- 
ity and [belligerent] behavior (toward) 
teachers, was in fact disruptive to the educa- 
tional environment of the school and particu- 
larly to the students who witnessed the disci- 
pline offenses recorded in Exhibit #1. The 
Milford School Board docs not and will not 
condone such behavior b> any student, even a 
student who is educationally handicapped and 
identified as a slow 'earner. 

(/</., finding #5.) s In this light, the Board ruled that: 

1. Christian Stanley is suspended from the 
Milford Area Senior High School. Mil- 
ford, New Hampshire, for 21 school days, 
beginning ^Friday. January 4. 1980. and 
continuing fix and including f-nday, Feb- 
ruary I. 1980, for neglect or refusal to 
conform to the reasonable [rules] of the 
Milford Area Senior High School. 

2. The Milford School Board directs that 
Christian Stanley be reevaluated by the 
Pupil Personnel Team as soon as practica- 
bly possible. Thisrecvaluation is to in- 
elude the discipline infractions occasioned 
by Christian Stanley during the 1979-80 
school year if the Pupil Personnel Team 
determines that the current placement is 
not presently appropriate, the Team is di- 
rected to determine a new IEP and Place- 
ment for Christian Stanley. 

Plaintiff has not in fact attended school since January 4, 
1980. nor has he to date received any home tutoring. Since 
that time, however, the aforementioned Regional Special 
Education Consortium has, conducted further psychological 
testing of plaintiff and has begun to formulate plans for a new 



* At an earlier point in its findings, the Board noted us 
concern "with the fact that miKt of these infractions were 
deliberate and appear to hrwc been caleul ited " : " < Defendants" 
Exhibit C. finding #1.) 



100 



(c) 1981 CRR Publishing Company, 
UC re P rocluced with permission. xi 



( 



c 



"placement" for hm; * Indeed, Consortium members had 
been involved in discussions to that end with plaintiffs 
mother on the Wednesday and Thursday prior to the hearing 
before this Court, fhe consensus ot the Consortium at this 
time is as follows: While plaint it t is not emotionally handi- 
capped, it appears that h- cami'M comply with the rules ol his 
regular school and thus it is nut in his best interest to remain 
there. Alternative nonresidential placement in "Project 
Clcarawny" in Nashua is recommended and, if approved by 
alt parties, could be commenced almost immediately. In the 
meantime, the Consortium has been contacting individuals to 
arrange for home tutoring ol plaintillj if necessary. 

The essential factors to be considered in determining the 
appropriateness of preliminary injunctive relief arc: (I) the 
significance of the threat ol irreparable harm to plaintiff if 
such relief is not granted. (2) the balance between such harm 
and the injury that injunctive rcM would inflict on defen- 
dants: |3 1 the probability of plaintiff s success on the merits: 
*nd (4) the public merest. II Wnght & Miller. Federal 
Practice and Procedure § 294X , at 430, 43 1 .Automatic Radio 
Manufacturing Co. r. Ford Motor Co. . 390 F.2d 1 13 ( 1st 
Cir. 1968): Sec. & Exchange Commission v. World Radio 
Mission, Inc. , 544 F.2d 535 ( 1 st Cir 1 976); Interco. Inc. v. 
First National Bank of Boston . 560 F 2d 480 ( I st Cir. 1977); 
Grimardx. Carlston. 567 F.2d 1171 (1st Cir. 1978). 

Turning first to the third of the above four factors, it is to 
5c recalled that plaintiff challenges his suspension on both 
statutory and constitutional grounds. As to the Education for 
All Handicapped Children Act of 1975, 20U.S.C. § 1401, et 
seq.. one commentator has recently noted 

Congress passed [the Ac*] in response to the 
need for increased funding brought about by 
the widespread recognition by courts and 
State legislatures of the right of handicapped 
children to an adequate education. Although 
the Act sets forth general requirements States 
must meet in order to qualify for receipt of 
Federal funds, it does not prescribe the 
specific educational programs local schools 
must make available in order to fulfill those 
requirements. Instead, the heart of the Federal 
control mechanism is a system of procedural 
safeguards which provides for parental in- 
volvement in educational placement deci- 
sions. In effect, the Act guarantees proce- 
dures whereby parents may challenge the 
appropriateness of their child's educational 
program, but provides only the most general 
guidelines for resolv ing the substantive ques- 
tions such challenges may present. 

Note. Enforcing the Right to an "Appropriate" Education: 
The Education for All Handicapped Children Act of 1975, 92 
Harv. L.Rev. 1103, 1103 (1979) (footnotes omitted). In 



* According io the testimony of Philip Boucher. Director of 
the Con<onum, us staft had once again been involved with 
plaintiff on a counseling basis since October of 1979. The 
Consortium apparently has presently been given preliminary 
authority by plaintiffs mother in seek ihe new placement. 



particular, 20 U.S.C. § 1412 Eligibility Requirements pro- 
vides that 

In order to qualify for ass»stancc under this 
subchapter in any fiscal year, a State shall 
demo ^ate to the Commissioner that the fol- 
low • .nditions are met: 

y t) The State has in effect a policy that 
assures all handicapped children the right 
to a free appropriate public education. 



(5) The State has established (A) proce- 
dural safeguards as required by section 
1415 of this title, (B) procedures to assure 
that to the maximum extent appropriate, 
handicapped children, including children 
in public or private institutions or other care 
facilities, are educated with children who 
are not handicapped, and that special class- 
es, separate schooling, or other removal of 
handicapped children from the regular edu- 
cational environment occurs only when the 
nature or severity of the handicap is such 
that education in regular classes with the 
use of supplementary aids and services 
cannot be achieved satisfactorily 



And 20 U.S.C. § 1415 Procedural Safeguards provides that: 

(a) Any State educational agency, any 
local educational agency, and any inter- 
mediate educational unit which receives assis- 
tance under this subchapter shall establish and 
maintain procedures in accordance with sub- 
section (b) through subsection (e) of this sec- 
tion to assure that handicapped children and 
their parents or guardians are guaranteed pro- 
cedural safeguards with respect to the provi- 
sion of free appropriate public education by 
such agencies and units. 

(b) (1) The procedures required by this sec- 
tion shall include, but shall not be limited 
to — 



(C) written prior notice to the parents or 
guardian of the child whenever such 
agency or unit — 

(i) proposes to initiate or change. 



the identification, evaluation, or educa- 
tional placement of the child or the pro- 
vision of a free aj propnatc public educa- 
tion to the child: 



(E) an opportunity to present com- 
plaints with respect to any matterrelaiing to 
the identification, evaluation, or eJuca- 
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tkmal placement of the child* or the provi- 
sion of a free appropriate public education 
to such child. 

(2) Whenever a complaint has been re* 
ceivcd under paragraph ( I ) of this subsection* 
the parents or guard ian shall have an opportu- 
nity lor an impartial due process hearing 
which shall be conducted by the State educa- 
tional agency or by the local educational 
agency or intermediate educational unit, as 
determined by State law or by the State educa- 
tional agency No hearing conducted pursuant 
to the requirements of this paragraph shall be 
conducted by an employee of such agency or 
unit involved in the education or care of the 
child. 

(c). If the hearing required in paragraph (2) 
of subsection (b) of this section is conducted 
by a local educational agency or an inter- 
mediate educational unit, any party aggrieved 
by the findings and decision rendered in such 
a hearing may appeal to the State educational 
agency which shall conduct an impartial re- 
view of such hearing. The officer conducting 
such review shall make an independent deci- 
sion upon completion of such review. 



(eX 1 ) A decision made in a hearing con- 
ducted pursuant to paragraph (2) of subsec- 
tion (b) of this section shall be final, except' 
that any party involved in such hearing may 
appeal such decision under the provisions of 
subsection (c) and paragraph (2) of this sub- 
section. A decision made under subsection (c) 
of this section shall be final, except that any 
party may bring an action under paragraph (2) 
of this subsection. 

(2) Any party aggrieved by the findings 
and decision made under subsection (b) of this 
section who does not have the right to an 
appeal under subsection (c) of this section, 
and any party aggrieved by the findings and 
decision under subsection (c) of this section, 
shall have the right to bring a civil action with 
respect to the complaint presented pursuant to 
this section, which action may be brought in 
any State court of competent jurisdiction, or 
in a district court of the United States without 
regard to the amount in controversy . In any 
action brought under this paragraph the court 
shall receive the records of the administrative 
proceedings, shall hear additional evidence of 
the request of a party, and basing its decision 
on the preponderance of the evidence, shall 
grant such relief as the court determines is 
appropriate. 

(3) During the pendency of any proceed- 
ings conducted pursuant to this section, un- 
lets thc'Statc or local educational agency and 
the parents or guardian otherwise agree, the 
child shall remain in the then current educa- 
tional placement of such child, or, if applying 



for initial admission to a public school, shall. 
With the consent of the parents or guardian, 
be placed in the public school program 
until all such proceedings have been 
completed. 

(•*) The district courts of the United States 
shall have jurisdiction of actions brought 
under this subsection without regard to the 
amount in controversy. 

Section 504 of the Rehabilitation Ac: of I97^<29 USC 
§ 794) states thai: N 

No otherwise qualified handicapped indi^x 
viduai in the United States, as defined in Sec- 
tion 706(6) of this title, shall, solely by reason 
of his handicap, be excluded from the partici- 
pation in, be denied the benefits of, or be 
subjected to discrimination under any pro- 
gram or activity receiving Federal financial 
assistance. 7 

The thrust of plaintiff s clainrnmder the above statutes 
is (1) that defendants* suspension cf plaintiff constitute* a 
change in his placement w hich required them to follow the 
above-prescribed procedural safeguards prior to such change 
and (2) thar in suspending plaintiff they have discriminated 
against him on the basis of his handicap by excluding him 
from the free appropriate public education afforded non- 
handicapped individuals. Aid in determining the likelihood 
of success of these claims, especially as to the procedural 
safeguards question , is provided by the now-effective regula- 
tions promulgated under these statutes bv the Secretary of the 
Department of Health, Education, and Welfare (45 CFR 
§ 84 . 1 % et seq . ) and the Commissioner of the Office of Educa- 
tion(45CFR§ \2\*A.etseq ) * As explained in Appendix A 
— Analysis of Final Regulation (45 CFR Part 121 A) under 
Part B of the Education of the Handicapped Act, #t Subpart D 
[i.e..45 CFR SS 84.31 - 84.39] of the Section 504 . . 
contains requirements very similar to those in Part B of the 
Education of the Handicapped Act." Indeed, explicit cross 
references between these regulations are included in two 
sections that are among those sections which are of assistance 
here: 45 CFR § 12la.552 and 45 CFR §84.36. f 

Of particular interest here are the terms of 45 CFR 
S 121a.513 Child's status during proceedings, which states 
that: 

(a) During the pendency of any adminis- 
trative or judicial proceeding regarding a 
complaint, unless the public agency and the 
P« rents of the child agree otherwise, the child 

' For purposes of this motion , defendants do not contest, and 
thus the Court does not address here, u nether plaintiff is a 
"handicapped" individual within the coverage of these stat- 
utes or plaintiffs nght to bring this action under them. 

* All citations to these regulations will be to the 1978 ver- 
sions thereof. 

• Note from the language of $ 84.36 that compliance with the 
procedural safeguards of 20 U.S C $ Ulo (and its regula- 
tions) would appear to samfy ai leas; Procedurally the man- 
dates of 29 US C. $794. 
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involved in ihc complaint must remain in his 
or her present educational placement. 



(20it.SC. £ Mitt-Mi 

Comm. a; Section 12 1 a. 5 IS Joe:; not pet- 
mil a child's placement to he | changed] dur- 
ing a complaint proceeding, unless the par* 
ents am! agency agree otherwise. While the 
placement may not hv changed, this does not 
preclude the agency from using its normal 
prtn edures for dealing with children who are 
endangering themselves or others. 

(Emphasis added.) As to the meaning of the above* 
emphasized language, discussion cif $ 12 la. 513 in Appendix 
A. supra, at 526. is illuminating: 

Comment. Commentcrs suggested a provi- 
sion he addec — allow change of placement 
for health or salety reasons. One commcnter 
requested that the regulations indicate that 
suspension not be considered a change in 
placement Another commenter wanted more 
specificity to make it clear that where an ini- 
tial placement is involved, the child be placed 
( in the regular education program or if the 

parents agree, in an Interim special 
placement. 

Response: A comment has been added to 
make it clear that this section would not pre* 
elude a public agency from using its regular 
prtnedures for dealing with emergencies. 

(Emphasis ad^-rd.) Of fuThcr assistance as to the procedural 
question raised herein is45CFRS 12Ia.552. which provides 
that: 

Each public agency shall insure that: 



(c) Unless a handicapped child's indi- 
vidualized education program requires 
some other anangeme.it. the child is edu- 
cated in the school which he or she would 
attend if not handicapped; and 

(d) In selecting the least restrictive envi- 
ronment, consideration is given tc any po- 
tential harmful effect on the child or on the 
quality of services which he or she needs. 

(20 U.S.C. 51412(d)(5)) 

Comment. Section 121a. 522 includes some 
of the main factors which must be considered 
in determining the extent to which a handi- 
capped child can be educated with children 
who are not handicapped. The overriding rule 
in this section is that placement decisions 
must be made on an individual basis." The 
section also requires each agency to have-var- 
ious alternative placements available in order 
to insure that each handicapped child receives 
an education which is appropriate to his or her 
individual needs. 



The analysis of the regulations for Section 
504 of the Rehabilitation Act of I973(4SCT'R 
Part 84 — Appendix, Paragraph 24) includes 
several points regarding educational place- 
ments of handicapped children wh>ch are per- 
tinent to this section . . . 

The ''Paragraph 2*1" referred to above provides as follows 

Section 84.34 {regarding educational set- 
ting] prescribes standards for educating 
handicapped persons with nonhandicapped 
persons to the maximum extent appropriate to 
the needs of the handicapped person in ques* 
lion. A handicapped student may be removed 
from the regular educational setting only 
where the recipient can show that the need* of 
the student would, on balance, be served by 
placement in another setting. 

Although under §84,34, the needs of the 
handicapped person are determinative as to 
proper placement, it should be stressed that, 
where a handicapped student ts so disruptive 
in a regular classroom that the education of 
other students is significantly impaired', the 
needs of the handicapped child cannot be met 
in that environment. Therefore, regular 
placement would not be appropriate to his or 
her needs and would not be required bv 
§84.34. 

(Emphasis added.) 

The propriety of applying the procedural safeguards set 
forth in the above statutes and accompanying rcgu'ations was 
at issue in the case of Stuart v. Nappi.443 F. Supp. 1235 (D 
CT 1978), wherein the Court was asked to determine whether 
20 U.S.C. S 1415(e)(3) prohibited the expulsion of handi- 
capped children during the pendency of jLSjjecial education 
complaint. {Id. at 1241 .) Finding that "(a]n expulsion has the 
effect not only of changing a student's placement, but also of 
restricting the availability of alternative placements*' (id. at 
1242-43). the Court held that "the Handicapped Act estab- 
lishes procedures which replace expulsion as a means of 
removing handicapped children from school if they become 
disruptive.** (Id. at 1242.) However, in light of die above 
regulatory provisions allowing the use of regular procedures 
in emergency cases, the Court went on to comment that 

school authorities can deal with emergencies 
by suspending handicapped children. Sus- 
pension will permit the child to remain in his 
or her present placement, but will allow 
schools in Connecticut to exclude a student 
for. up to ten consecutive school days. 

Id. at 1 242. Accord. Mrs. A J. v. Special School District No. 
/,478F.Supp.4l8,432.n. 13(DMN 1979). Moreover, the ' 
Court declared that 

Handicapped children are neither immune 
from a school's disciplinary process nor are 
they entitled to participate in programs when 
their behavior impairs the educatton of other 
children in the program. First, school au- 
thorities can take swift disciplinary measures. 
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such as suspension, against disruptive handi- 
* capped children. Secondly, a PPrcan request 
a change tn the placement erf handicapped 
children why have demonstrated that their 
present p Luvmcni i< inappropriate by disrupt- 
ing the education of other children. The 
Handicapped Act thereby affords schools 
with both short-term and long-term methods 
ot dealing with handicapped children who arc 
behavioral problems. 

Stuart, supra. 443 F. Supp at 1243. 

The Court concurs with the Courts in Stuart and Mrs. 
AJ. that Ihc femporarv disciplinary measure of suspending a 
handicapped student tor no more than ten consecutive school 
days would not constitute a change in that student's place- 
ment that would require adherence to the procedural 
safeguards governing removal under either 20 U.S.C. 
$ \m % ct*cq. or 29 U .S.C. * 794. However, it is to be noted 
that the suspension imposed on plaintiff here is for 21 con- 
secutive school days, a length of time of bueh consequence 
that it may only be imposed with the approval of the Milford 
School Board itself. (See Defendants' Exhibit D.) Injight of 
the impact, to be later discussed, that such a lengthy suspen- 
sion may have upon plaintiffs disability, it may well be that 
such suspension (if permitted to run its full course) would in 
fact represent a change in his placement for which defendants 
are charged to provide procedural safeguards as a condition 
to their acceptance of Federal funds. 

By contrast, however, the Court is unable to conclude 
that it is likely that plaintiff will succeed on his substantive 
statutory claim that hts suspension constitutes a discrimina- 
tion on the basts of his handicap. From the letter of the 
Milford School Board to plaintiffs parents informing them 
of its decision to suspend (Defendants' Exhibit C). it is clear 
that such measure was taken in response to the serious disci- 
plinary problem plaintiff has posed for the school primarily 
since the middle of October o* 1979. Testimony before this 
Court has been to the effect mat there have been serious 
family problems in plaintiffs home beginning around that 
time. For the first month and a half of the school year when 
such family problems were evidently not so severe, plain- 
tiffs academic performance had begun to improve due to 
implementation of a program including working in a special 
education classroom. On this basis, the Court cannot con- 
elude at this juncture that the dfsmptfv'e behavior that 
prompted the School board's suspension of plaintiff was 
caused to any substantial degree by his handicap or by his 
current placement program. Cf Stuart v. Nappi, supra, 443 
F. Supp. at 1241. 

Having concluded that plaintiff is likely to succeed on 
^tbc merits of his statutory claims only if his suspension is 
alfowftJ to run its full 21 -school-day course, we turn now to 
the limy merits of plaintiffs constitutional claim. Under 
Coss v. Ctopez. 419 U.S. 565 (1975), the United States 
■Supreme Cou>Kheld that: 

Students filing temporary suspension have 
interests qualifying for protection of the Due 
Process Clause, and due process requires, in 
connection with a suspension of 10 days or 
less, that the student be x gWen oral or written 



notice of the charges against him and. if he 
denies them, an explanation of the evidence 
the authorities have and an opportunity to 
present his side of the story. The Clause re- 
quires at least these rudimentary precautidns 
against unfair or mistaken findings of mis- 
conduct and arbitrarv exclusion trom school. 

Id. at 58 1 . In the case at bar. a longer suspension than mGoss 
is involved; however, more elaborate procedural safeguards 
than* arc required by Cos- vcre afforded plaintiff. The 
Superintendent of Schools notified plaintiffs mother in ad- 
vance of the December l°th hearing, m which plaintiff was 
permitted to be represented bv counsel in the examination of 
witnesses and exhibits against him As to this portion of 
plaintiffs constitutional claim, then, the Court cannot con- 
clude that it is likclv that such safeguards will be found 
procedurallv Jefcctiv*. Plaintiff argues, however, that "tor 
purposes of due process, there must be a correlation between 
the offense and the penalty** (plaintiffs memo at 13) and 
further that defendants cannot dismiss plaimtfl trom school if 
that dismissal is not rationale related to the provision of 
plaintiffs special educational needs {id at 15). As to the first 
of these contentions, the Court in Lee v. Macon County 
Board of Education. 490 £.24 458.460. n. 3(5thCir. 1978), 
noted as follows: 

In the landmark case of Dtxon v. Alabama 
State Board of Education. 294 F.2d 150, 157 
(CA5, 1961), this court wrote the following: 

"Turning then to the nature of the gov- 
ernmental power to expoi the plaintiffs, it 
must be conceded . . that that power is 
not unlimited and cannot be arbitrarily 
exercised. Admittedly, there must be some 
reasonable and constitutional grounds for 
expulsion or the courts would have a duty 
to require reinstatement.*' 

This passage and the constitutional provision 
it elaborates do not Hcense Federal judges to 
review and revise school board disciplinary 
actions at will. Application is limited to the 
rare case where there is shocking disparity 
between offense and penalty. 

(Emphasis added. ) On the bas.s of the record as it presently 
stands, the Court cannot say that there is a shocking disparity 
between the offenses which prompted plaintiffs suspension 
and the penalty meted out therefore. 10 In support of the 
second above proposition, plaintiff cites cases involving 
challenges on equal protection grounds to programs currently 
provided for handicapped children, wherein motions to dis- 
miss were denied on the basis that a stricter than minimum 
rationality standard of review might be appropriate. Set 
Fialkowski v. Sftapp % 405 F. Supp. 946. 957-59 (ED PA 
1975); Frederick L. v. Thomas. 408 F. Supo. 832. 835-36 
(ED PA 197 6) (later opinion affd in S5<> F.2d 373 [3rd Cir. 

" In line with earlier discussion, it cannot be said at this 
juncture that plaintiff is being punished on account of his 
learning disability as his recent disruptive behavior appears 
to have stemmed primanl) from tamih d:lticulncs. 
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1977]). Even under those standards it must be noted, as 
discussed earlier, that the School Board's suspension of 
plaintiff cannot be said to constitute discrimination bused on 
his handicap since plaintiffs suspension-prompting behavior 
has not been shown to be substantially related to his learning 
disability or defendants' attempts to remedy such disability. ' 
Thus, the unequal trcatntcn* that is the hallmark of equal 
protection analysis under any standard is here not sufficiently 
evident to enable the Court to predict success on the merits of 
this claim'. 

Having thus examined the legal merits of plaintiffs 
claims as they appear m this juncture, it is now appropriate to 
analyze the balance ot harms in the case and the public 
interest involved. As to the significance of the threat of 
irreparable harm to plaintiff if his suspension is continued, it 
is clear that until home tutoring is commenced or a new 
placement for plaintiff is agreed upon, plaintiff will continue 
to suffer "the injury inherent in being without any educa- 
tional program. 4 ' Smart v. Nappi. supra, 443 F. Supp. at 
1240. And should it be concluded that plaintiffs cunent 
placement, to which he is not scheduled to return until after 
February. 1, 1980, is still appropriate, he would likely be 
precluded from taking advantage of its special education - 
aspects even if tutored at home. Id. Furthermore, in the 
opinion of psychotherapist Yarmac, plaintiffs learning dis- 
ability and "sense of failure** may be exacerbated by his 
Absence from the normal school environment and its atten- 
dant social structure. 

At the same time, however, it is not denied even by 
plaintiff that defendants have a legitimate interest in prevent- 
ing the type of behavior exhibited by plaintiff at the Milford 
Area Sen tor High School . As d iscussed by the Court in Let v. 
Macon County Boar J of Education. 4<H) F.2d 458 (5th Cir. 
1978), courts should not be "insensitive to the difficulties 
faced by school officials in attempting to curb disorderly 
interference with the primary task of the school, which is 
education. Id. at 460. Moreover, courts must be cognizant of 
the "need for school authorities to be vested with ample 
authority and discretion" in dealing with such disciplinary 
problems and accord their judgment considerable deference. 
Smart v. Nappi. supra. 443 F. Supp. at 1243. In addition, 
especially in casessuch as this where there has been no strong 
showing of a^ausal relationship between plaintiffs mild 
disability and the disruptive behavior for which be was im- 
pended, application of the extensive procedural safeguards 
afforded by the Education for All Handicapped Children Act 



may itself prove disruptive while not serving its intended 

purpose. 

[T]he procedural protection accorded handi- 
capped children under the Act may create 
disparities in the disciplinary' treatment of 
students who have engaged in similar con- 
duct. . . . The perception of this disparity by 
other students could undermine the credibility 
of school disciplinary policies. 

Note, Enforcing the Right to an * 'Appropriate' * Education, 
supra. 92 Harv. L. Rev. at 1107 n. 33.' 

Finally, the Court notes that the "public interest" in this 
case cuts in two directions. On the one hand. Congress itself 
has declared that "to the maximum extent appropriate, < 
handicapped children (should be] educated with children 
who are not handicapped, and that special classes, separate 
schooling, or other remov.d of handicapped children from the 
regular educational enviro imcnt [should) occurf ]only when 
ihe nature or severity of the hand icap is such that education in 
regular classes with the use of supplementary aids and ser- 
vices cannot be achieved satisfactorily." 20 U.S.C. 
§ 1412(5). On,the_o^er hfmd, as echoed in the wo*ds of the 
Milford School Board, deliberate and calculated behavior 
that is disruptive of a school's educational environm snt can- 
not be condoned, even from a student identified as learning 
disabled, for such may ultimately destroy the school's very 
ability to function as an institution of learning. 

p In the long run, the Court is satisfied that the interests of 
ail concerned will best be served by implementation of the 
change in plaintiffs placement currently under considera- 
tion. At thi? juncture, however, plaintiff is faced with serving 
fourteen more school days of a suspension whose immediate 
punitive and deterrent benefits may well be outweighed, if 
that suspension be required to be fully served, by the con- 
sequent exacerbation of plaintiffs identified disability. For 
this and all the above reasons, tke*Court hereby orders that 
plaintiffs suspension from the Milforc* Area Senior High 
School be terminated after it has been served for ten (10) 
school days. (In other wordj, plaintiff m.ust be allowed to 
return to his current educational placement at the school on 
Friday, January 18, 1980, unless, of course, a new placement 
has been implemented for him by that time.) With the above 
exception , plaintiffs motion for preliminary injunctive relief 
is hereby denied. 
SO ORDERED. 
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JEAN SHERRY, Individually and as Next 
Friend or her infant child, DELOWEEN 
SHERRY, 

Plaintiff 

v. 

NEW-YORK STATE EDUCATION 
DEPARTMENT, New York State School 
for the Blind, and the Olean City School 
District 

Defendants 

No, Civ-79-17 

United States District Court 
W.D, New York 

November 5, 1579 

CURTIN, Chief Judge 

Counsel for Plaintiff: Monroe County Legal 
Assistance Corp.. Southern Tier Legal Services 
(Michael L. Hanlcy, Olean. N.Y., of counsel) 

Counsel for State Defendants: Robert D. Stone. 
Albany, N.Y. t New York State Education 
Department (Seth Rockmuller, Buffalo, N.Y.. of 
counsel) 

Counsel for Defendant Olean City .School District: 
Shine St Franz, Olean, N.Y. (J. Michael Shane, 
Olean. N<Y., of counsel) 

Action for injunctive and declaratory relief concern- 
ing suspension of handicapped child from State school 
for the blind, allegedly in violation of Education of the 
Handicapped Act, 20 U.S.C. §§ 1401 et seq. f and 
§ 504 of the Rehabilitation Act of 1973. The multiply- 
handicapped child was removed from the New York 
State School fcr the Blind and hospitalized for treat- 
ment of self-inflicted injuries. Three weeks later, the fi 
Superintendent of the School , which was ntn directly 

* by the State, informed the child's mother that the 
school hid insufficient staff to supervise the child and 
that a return to the residential program would be im- 
possible until her condition changed or more staff was 

- hired. Shortly thereafter, following a multtdisctplinary 
meeting at the local district high school, the Superin- 
tendent told the mother that if she insisted on returning 
the child, the school would suspend her and, if she 
requested it. provide a suspension hearing. The local 
school district concluded it hod no appropriate program 
for the child and discontinued day program assistance; 
the mother requested an impartial due process hearing, 
pursuant to EH A § 1415, from the State school. Within 
a week, the school suspended the child, informing the 
mother that the suspension would be revoked 
whenever "it appears to be in [the child's] and the 
school's best interests to 4o so** and that a hearing 
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would be provided, at which the mother and child had a 
right to representation by counsel. 

HE/ J), allegation that SEA has not provide . 5 
impartial hearing required by * 1415(e)(2) » fortiori 
asserts a claim over which the coun has jurisdiction 
under § 1415. Although existence of meaningful ad- 
tninistrative enforcement mechanism migfit preclude 
judicial review of privateclatm under ^ 504. since such 
a mechanism ts lacking, neither the doctrines of 
exhaustion of administrative remedies or primary 
jurisdiction applies. Whin plaintiff has been reinstated 
in residential program, tlann is not moot because the 
review procedures complained of are still those 
utilized; moreover, given plaintiffs condition, there ts 
a significant likelihood that problem could repeat itself 
and the right to review, if any. would again become an 
issue. 

Although during child's hospitalization and perhaps 
for a short period of time thereafter, it can reasonably 
be argued that no change of placement occurred and. 
therefore, no agency hearing or other safeguards under 
EHA were required, when, approximately one month 
later, child was no longer in residential program and 
temporary program of day assistance had terminated, 
change in the child's educational placement had oc- 
curred within the meaning of $ 1415 

State regulations governing "due pr«K"Cs% bearing" 
for residents of State operated tacilft) that do not 
employ an impartial hearinu officer or provide for 
maintenance of placement pending resolution of a 
complaint are not in compliance with § 1415 

A defense of l?A of *taff cannot justif} a default by 
State educational agency in the provision of an appro- 
priate education to a qualified handicapped child. 



Plaintiffs daughter. Deloween Sherry, is fourteen years 
old. She is legally blind and deaf and she suffers from brain 
damage and an emotional disorder which makes her self- 
abusive. There is no question that .she is a handicapped 
individual within the meaning of the Rehabilitation Act of 
1973/ and the Education of the Handicapped Act ("Handi- 
capped Act"]. 1 In September 1978 Deloween Sherry was 
enrolled at the New York State School for the Blind in 
Batavia. New York. 3 As* a result of injures resulting from her 
self-abusive behavior, she was taken back to Olean. New 
York on November 13. 1978 and hospitalized for medical 
treatment. 



• 29 U.S.C. §706(7). 

* 20 U.S.C. S 1401(1). 

1 Prior to this lime. Deloween wis at the New York Institute 
for the Blind in ihe Bronx, New York, a Mate -supported 
school. She was appointed to the School for the Blind pur- 
suant to the regulations of the New York Suite Education 
Department. 8 NYCRR * 200 6. Sev Stipulations of Coun- 
sel, para. 5. 
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On November 21, 1978, Glenn E. Thompson, Superin- 
tendent of the School for the Blind, wrote a letter to 
Mrv Sherry stating that the school did not have sufficient 
sUff to supervise her daughter and :hat a return to the residen- 
tial program at the school would be impossible until her 
condition Ranged or more staff were hired. See Letter of 
Glenn Thompson, dated November 21, 1978, attached to 
Plaintiffs Request for Admission. He stated that without a 
better student-to-staff ratio, the school could not provide the 
degree of supervision required to prevent Deloween from 
seriously hurting herself 

A mating was held at the Olean City School District 
High School on November 29, 1978. The Olcan City District 
is the school district in which Deloween Sherry resides and is 
a "local educational agency,*' as defined in 20 U.S.C. 
$ 1401(8), which receives federal funds for educational pro- 
grams. This meeting was attended by Mr. Thompson, 
Mrs. Sherry, representatives of the Olean City School Dis- 
trict and its Committee on the Handicapp* d, a regional asso- 
ciate of the New York State Education Department, the 
school- psychologist from the School for the Blind, and a 
children's consultant from the New York State Commission 
for the Visually Handicapped. Superintendent Thompson 
informed Mrs. Sherry that if she insisted on returning De- 
le ween to the School for the Blind, then the school would 
suspend her and a suspension hearing would be provided 
upon request. 

In Ac meantime, the Olean City School District^ ar- 
ranged a temporary program to assist Mrs. Sherry with Del- 
oween's behavior. On December 1 1 and 15, the school dis- 
trict's Committee on the Handicapped discussed whether the 
district could provide an alternative education program for 
her. The Committee concluded that it could not and that the 
most appropriate program available was at the School for the 
Blind, ft recommended that Deloween return to the day 
program until such time as she could return to the residential 
program. The school district discontinued its program of 
assistance to Mrs. Sherry as of the Christmas holidays in 
December. 

On December 27, 1978, plaintiff requested through her> 
attorney that her daughter be reinstated in the residential 
program of the School for the Blind. It also was requested in 
the letter that she be afforded the procedural protections 
provided by the Handicapped Act, 20 U.S.C. § i415. The 
School for the Blind, consequently, suspended Deloween, 
effective January 2, 1979. See Letter from Glenn Thompson 
to Mrs. Sherry, dated December 29, 1978, attached to Plain- 
tiff s Complaint as Exhibit B. This letter informed 
Mrs. Sherry that the suspension would be revoked whenever 
"it appears to be in Deloween' s and the school's best inter- 
ests to Jo so," and that "( Y )ou and Deloween are entitled to 
a hearing concerning this suspension at which you have the 
right to representation by counsel." 

On January II. 1979. this action for injunctive and 
declaratory* relief was commenced, seeking the reinstatement 
of Deloween Sherry in her educational program at the School 
tor the Bhnd and the revision of defendants' procedures to 
comply with 20 U.S.C. § 1415. Superintendent Thompson 



advised Mrs. Sherry on January 19. 1979, that additional 
supervisory personnel had been authored for the school and 
that Deloween's suspension would be revoked as of 
January 22, 1979. Deloween returned to her residential pro- 
gram at the School for the Blind on January 23. 1979. 

In addition to sketching the factual story of what oc- 
curred to Deloween Sherry, it is important to set forth certain 
additional circumstances. As noted above. Mr. Thompson s 
letter to Mrs. Sherry of January 2, 1979. suspending Delo- 
ween, stated that plaintiff was entitled to a hearing. The 
stipulation entered into by counsel with respect to the mo- 
tions pending before the court makes reference to this offer 
See Stipulations of Counsel Regarding Motion To Dismiss 
and Cross Motion for Summary Judgment, filed May 8, 
1979. Paragraph 15 of the stipulation states that this hearing 
was offered 

in order to comply with the provisions of 8 
NYCRR § 200.6(a)(6) that no pupil appointed 
to a state operated school be suspended for 
disciplinary reasons without making available 
due process protections comparable to the 
provisions of Section 3? 14 of the New York 
Education Law. 

Paragraph 18 of the stipulation further states that prior to 
Thompson's letter of December 29. !^7S suspending 
Deloween. Mrs. Shcrcy was not advised o*"thc .oailabilitv ot 
a hcanpg pursuant to the provisions of the Handicapped Act 
to revifcw the actions taken by the school. Moreovei.para. 19 
details the nature of the hearing which the State ot New York 
provides. It states: 

The State Education Department docs not 
appoint impartial hearing officers pursuant to 
the provisions of P.L. 94142 1 Education of 
the Handicapped Act 1 at the state agency it^cl 
and does not provioo tor hearings before im- 
partial hearing officers pursuant to the pr*m« 
sions of P.L. 94-142 to review matters related 
to me identification, evaluation, educational 
i placement or provision of a free appropriate 
public education of students appointed to 
state-operated or state- supported schools 
other than as would be made available at the 
local school district level to review the appro* 
priateness of a placement to such a Mate 
school recommended bs the local district, the 
decision from which would be reviewable to 
the State Commissioner of Education 

Finally, the defendant New York State Education Depart- 
ment {"Education Department"! is a "state educational 
agency" within the meaning of the Handicapped Acr Stipu- 
lation, para. 2: 20 U.S.C. 5 1401(7). The School for the 
Blind, run directly by the Education Department, is part of 
that state educational agency. 

The defendants have made a motion to dismiss the 
action. The plaintiff has made a cross-motion for summary 
judgment. 
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Discussion 
Jurisdiction and Mootness 

In order to understand what follows, the court must 
discuss initially the statutory framework upon which plaintiff 
relies. The plaintiff makes a claim under The Education of 
the Handicapped Act I "Handicapped Act"], as amended, 20 
U.S.C i 140141, under § 504 of The Rehabilitation-Act of 
Vm. 29 U.S.C. It 794, and under 42 U.S.C. § 1983 anoNje 
Four^enth Amendment to the Constitution. 

With respect to plaintiffs Handicapped Act claim, 20 
U.S.C. i 1415 provides extensive procedural safeguards to 
parents and handicapped children on questions relating to the 
provision of a Jrte appropriate public education as required 
under the Act. 4 These procedures include the requirement of 



* This section provides as follows: 

1 1415. Procedural safeguards 

Establishment and maintenance 

(a) Any State educational agency, any local educational 
agency, and any intermediate educational unit which re- 
ceives assistance under thi\ \ubchapier shall establish and 
maintain procedures in accordance with subsection <h) 
through subjection (c) of this section to assure that handi- 
capped children and their parents or guardians are guaranteed 
procedural safeguards with respect to the provision of free 
appropriate public education by such agencies and units. 

Required procedures: heanng 
(bXD The procedures required by this section shall in- 
clude, but shall not be limited to— 

(A) an opportunity for the parents or guardian of a handi- 
capped child to examine all relevant records with respect to 
die identification, evaluation, and educational placement of 
the child, and the provision of a frc* appropriate public 
education to such child, and to obtain an independent educa- 
tional evaluation of the child; 

(B) procedures to protect the rights of the child -vhenever 
the parents or guardian of the child are not known, unavail- 
iSe, or the child is a ward nf the State, including the assign- 
ment of an individual (who shall not be an employee of the 
State educational agency, local educational agency, or in- 
termediate educational unit involved in the education or care 
of the child) to act as a .surrogate for the parents or guardian; 

(O written prior notice to the parents or guardian of the 
child whenever such agency or unit— 

(i) proposes to initiate or change, or 

(ii) refuses to initiate or change. 

the identification, evaluation, or educational placement of 
the child or the provision of a free appropriate public educa- 
tion to the child: 

(0) procedures designed to assure that the notice required 
by clause (O fully inform the parents or guardian, in the 
parents* or guardian's native language, unless it clearly is not 
feasible to do so. of all procedures available pursuant to this 
section; and 

(E) an opportunity to present complaints with respect to 
any maaer relating to the identification. evaluation, or educa- 
tional placement of the child, or the provision of a free 
appropriate public education to such child. 

(2) Whenever a cnmpiaint has been received under para- 
graph (I) of this subsection, the parents or guardian shall 
have an opportunity for an impartial due process hearing 
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written prior notice by the state or local education agency of a 
proposed change in the educational placement of the child or 

which shall be conducted hy the Stale educational agency or 
by ihe lor 1 educational agency or intermediate educational 
unit, as determined by State law or hv ihe Sure educational 
agency. No hearing conducted pur\u.ini lo the requirements 
ot this paragraph shall hcconducicd b\ an employee of such 
agency or unit involved in the cduciiion oi can: ot the child 

Review of hnwl decision bv Stah cJtn ainnud trcrm v 

(c) If the heanng required in paragraph i2\ of suhsection 
(b) of this section is conducted b> a Uval vducaiion.il agency 
or an intermediate educational unit. .in> partv aggrieved by 
the findings and decision rendered in Nuch a hcanri£ may 
appeal to the State educational agency which vfull conduct an 
impartial review of such heanng The officer conducting 
such review shall make an independent decision upon com- 
pletion of such review 

Enumeration <>/ rittht* at corded /v/rrirt /«• hearing 

(d) Any party to .my heanng conducted pursuant to Mib- 
sections (b) and (c) of trm section vh.itl be accorded ( 1 ) the 
right to be accompanied and advised by counsel and by 
individuals with special knowledge** naming with respect to 
the problems of handicapped childien. •-•ihe right iMf«rc*cni 
evidence and contioni. cioss-cx amine, and • cmipcl the atten 
dance of witnrscs. iJ) the right to a written or electronic 
verbatim record o! such hearing, and i4i she nuhi to written 
findings of fact and decisions twhuh Itintmgo and decisions 
shall also be transmitted to the advisor) panel established 
pursuant to Section 14 1 3(nH 12) ot Miin uile ) 

Civil ill Hon: jt'riuiu non 
(eM 1 ) A decision made in a hcarine, ^inducted pursuant lo 
paragraph (2) of subsection (b) o! ihi* section shall be final, 
except that any pany involved in such hearing may appeal 
such decision under the provisions ui «uhsection tci and 
9 paragraph (2) of this subsection A deuMon made under 
subsection (c) of this section shall he iinal. except that any 
party may bring an action uudci par. i staph Ol of this 
subsection. 

(2) Any party aggrieved by the timings and decision 
made under subsecnon th) of this section wno dues not have 
the right to an appeal under subsection idol tins scc.Mon.and 
any party aggneved oy the findtncs and dcuMon under ^b- 
section (c) of this section, shall base flic right to bnng a civil 
action with respect to the complaint presented pursuant to this 
section, which action may he brought m any State court ot 
competent jurisdiction or in a district court of the United 
States without regard to the amount in controversy !n an) 
action brought under this paragraph the court vhall receive the 
records of the administrative proceeding, shall hear addi- 
tional evidence at the request of a paitv, and. basing its 
decision on the preponderance of the evidence, shall grant 
such relief as the court determines is appioprtatc 

(3) During the pendency of anv proceedings conducted 
pursuant to this section, unless the State or local educational 
agency and the parents or guardian otherwise agree, the child 
shall remain in the then current educational placement of 
such child, or, if applying for initial admission lo a public 
school, shall, with the consent of the parents or guarlian. be 
placed in the public school program until all such proceed- 
ings iuve been completed 

(4) The district courts of the t mted Vates shall have 
jurisdiction of actions brought under this subsection without 
regard to the amount in controvciw 
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the provision of a free appropriate education and the right to 
present complaints with respect to such a matter. 20 U.S.C. 
$ 1415(b)(1)(C) and (b)(1)(E). When such* complaint is- 
received, the parents or guardian are entitled to an impartial 
due process hearing, the precise nature of which is in dispute. 
/</ . $ 141 5f o)(2>. In addition, a party can appeal from this 
initial, local bearing "to the State educational agency which 
shall conduct an impartial review of such hearing.** Id. , 
§ 1415(c) The final provision of § 14 15, the most important 
to this court on the question of jurisdiction, gives a parent or 
guardian aggrieved by the decisions in the hearings discussed 
above, the nght to bring a civil action in federal district court. 
/</.. 1415(c)(1) • (c)(4). 

The defendants contend that the court lacks jurisdiction 
over plaintiffs claim because she does not appeal from any 
hearing held by a state educational agency within the mean- 
ing of § 1415(c)(2). This is Uv.pcrsuasivc. If -in aggrieved 
party may bring an action to review the decision of the 
impartial due .process hearings provided for under the Handi- 
capped Act. a person who claims that the state defep 
huvc not even provided the impartial hearing as repaired by 
federal law a fortiori asserts a claim pv^^tnclrdus court has 
jurisdiction. See Stua/t v. Nappi % 443 F. Supp. 1235 (DM 
Copn. 1978) Plaintiff is in that position and this court has 
junsdiction under $ 1415(e). . 

Defendants' argument that jurisdiction is lacking over 
plaintiffs claim under § 504 of The Rehabilitation Act is also 
unavailing. 5 Defendants argue that plaintiff has failed to 
exhaust her available administrative remedies and that the 
court should defer to the primary jurisdiction or expertise of 
the relevant agency, the Department o" Health. Education, 
and Welfare f "HEW**). The administrative remedies which 
defendant refers to are set forth in regulations promulgated by 
HEW. These are designed to ensure that recipients of federal 
funding do not violate the prohibition of §504. 45 C.F.R. 
$84.61 adopts the compliance procedures used to enforce 
Title VI of the Civil Rights Act of 1 964, which are contained 
in 45 C.F.R. M 80.6 80. 10 and Pan 81 . After investigation, 
discussion and hearings, the review created by these proce- 
dures can result in a cutoff of federal fundi if a determination 
is made that a recipient is in violation, and voluntary com* 
pliance is not forthcoming. The cutoff of funding, however, 
is HEW\s only sanction. Although this threat can act as an 
incentive to recipient agenctes. an individual is not afforded 
an immediate, effective means to vindicate her own rights 
under $504 through these administrative regulations. 
Wht taker \\ Bihird of Higher Education of C//v of New York, 
461 F. Supp. 99. 106 09 (E.D. N.Y. 1978)'. 

Given this administrative structure* several circuit 
courts, including our own. have sustained tne existence of a 
private cause of action under $504. Leon v. Crapsew 566 
F.2d 863 (2d Cir. 1977); Kampmeier v. Nyquistn 553 F.2d 
296 (2d Cir. 1977); Lloyd v. Regional Transp. Auih. % 548 
F.2d 1277 (7th Cir. 1977); United Handicapped Federation 
x . Andre. 558 F 2d 413 (8th Cir. 1977); see Wkttaker. supra, 
at 107 If a meaningful administrative enforcement 
mechanism existed, judicial review might be precluded until 
after administrative avenues had been exhausted. Uovd. 
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supra .at 1286, n.29; Whoaker. supra, at 107 SiiKi >ueh a 
mechanism is lacking, however, neither the exhaustion, nor 
the primary jurisdiction doctrine applies IJoul utpra. at 
I287.lf!hrf<ffer. .>upra % at 107 09 The court, theretore, has 
jurisdiction over plaintiffs $504 claim under 28 USX 
§ 1343. . 

The final jurisdtcuonal objection of defendant, can be 
disposed of without difficult) They ;».rguc that the court lacks 
jurisdiction over plaintiffs 42 U S C § 1983 claim that her 
due process rights under the Fourteenth Amendment were 
violated. 28 U.S.C. § 1343(c) confers jurisdiction to enter- 
tain the constitutional claim if it is of sufficient substance. 
Hasans v. La\ine % 415 U.S. 528. 94 S.Ct. 1372. 3*> L.Ed. 2d 
577 ( 1974). Without resolving Jhc merits, plaintiffs claim is 
not a frivolous one and there can he no question that ihe court 
has jurisdiction. 

In addition to jurisdictional questions, the court is faced 
with a question of mootne s At the tunc this action was 
commenced, Delowccn Sherrv v. as suspended and not in her 
residential program at the School tor the Bli.t I Tan of the 
relief which plaintiff seeks is an injunction oalcring 
( 1 ) Dclowcen'.s reinstatement ai the school and the pro* tMon 
of the necessary education.il and related services, and (2 1 her 
local residential school district to provide her an appropriate 
public education until that reinstatement Since thi% action 
was commenced, Dcloweeu vs jn reinstated at the Si hool for 
the Blind and the defendants contend that the action is now 
moot. 

An issue becomes moot and no longer juviciahlc when, 
as a result of intervening circumstances, there are no Inngci 
adverse parties with sufficient legal inteiests u> maintain the 
litigation. Super Tire Enwncei ■i#n» Co * «W< C«"A< , 416 
U.S. 1 15, 122, 94 S.Ct. 1604, 40 1 Ed 2d I ( |974> Man 
tatulCawaln Co. i\ Panjh Ohd X Oil Co . 3!2 t' S ">70. 
273, 61 S.Ct. 510. 85 L Ed K2r* % 1941 V Although a deter 
mination of such a question requires an .tnahsisof the Artule 
III principles * hich mandate a ' Va>i- or control crs\ . ' ' it also 
requires a highly individualized appraisal ot eavh cjm? 
Moreover, the perfomiunLC ol the particular act MWsihi to be 
enjoined may moot the issue ol an injunction, but vhcic theu* 
is a likelihood that the act complained ol will be repeated, the 
issues remain justiciable and a declarator) judgment ma\ be 
rendered to define the nght> and obligations of the parties 
6A Moore's Federal Practice, para 57 • 1 3. u e ( '*uu J Staft * 
v. Phosphate Export Asm .393U S I99.203.KWSO 361. 
21 L.Ed. 2d 344 (1968). Even:', latere* ems have rediu ed the 
practical importance of a case to the parties, ihe question is 
whether the alleged wrongful behavior could not reasonabl> 
be expected to recur. St. Paul Fire c< Marine Inuoaiu e Co 
i\ Barry. 438 U.S. 53 1 , 538. 9S S Ct 292V57I. Ed 2d932 
( \ 97&l Phospluttc E.xpar i Awn . xupra . at 203 , 89 S Ct 361. 
see United States v. W. I.Grant Co .^45U.S 629.6*2 33. 
73 S.Ct. 894. 97 L.Ed. 1 303 ( 1953). * 

In this case, plaintiff's complaint requests not oniv 
injunctive relief but a declarator) judgment that defendants' 
failure tocompl) with the requirements of 20 U 5 C $ 1415 
was unlawful and that hei suspension \ olateJ the Handi 
capped Act. b504 of The Rehabilitation Act. and the Due 
Process and Equal Protection clauses ot the Fourteenth 
Amendment. She argues that despite her reinstatement, a 
great likelihood ex^ts that the .ttuation v%hich triggered this 
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action could repeat itself. The court agrees with respect to the 
state defendants. The review procedures about which the 
plaintiff and the defendants disagree are still those which the 
defendants utilize. From the very beginning, the plaintiff has 
sought not only an injunction but also declaratory relief that 
the state's procedures do not meet the requirements of 20 
U.S.C. 5 14) 5. As the Supreme Couft has stated repeatedly, 
in such a situation the district court has " 'the duty to decide 
the appropriateness and the merits of die declaratory ,rcquest 
irrespective of its conclusion as to.thej>ropriety of the is- 
suance of the injunction.* Zwickler vTKoota, 389 U.S. 241 , 
254 [88 S.Ct. 391, 19 L.Ed.2d 4441 (\961):Roe v. Wade, 
4l0U.Sm ID, 166[93 S.Ct. 705, 35 L.Ed.2d 1471(1973); 
Steffet v. Thompson , 415 U.S. 452, 468d469 [94 S.Ct. 1 209, 
39 L.EdM 505] (1974).° Super Tire, supra, at 121, 94 
S.Ct. at 1698. The immediate rclfcf of reinstatement has been 
obtained. But, given Deloween's condition, tnere is a sig- 
nificant likelihood that the problem could repeal itself and the 
right to review, if any, would again become an issue. Given 
these circumstances, plaintiff has a continuing interest in 
having the court "define the obligations and rights of the 
parties. 

With respect to the defendant Olean City School Dis- 
trict, plaintiffs single demand for u-lief is for an injunction 
requiring it to provide an appropriate education and services 
until Deloween is reinstated at the School for the Blind. This 
reinstatement has occurred. Plaintiffs interest and demands 
for relief now are directed solely toward the state defendants 
and their procedures. Plaintiff s claim against the Olean City 
School District, therefore is moot/ 

Merits 

As sketched out briefly above, the Handicapped Act and 
its amendments are designed to assure that all handicapped 
child*; » have available to them a free appropriate public 
education and related services designed to meet their unique 
needs. 20 U.S.C. § 1415 guarantees that these children and 
their parents or guardians are afforded certain procedural 
rights relating to this education. The plaintiff contends that 
the defendants: (I) failed to provide her with written prior 
notice of a change in Deloween*s "educational placement,*' 
pursuant to $ 1415(bM 1 XC); (2) failed to afford her the op- 
portunity for an impartial due process hearing conducted by 
someone who is not an employee of the Education Depart- 
ment, pursuant to 8 14 15(c); and (3) failed to allow Deloween 
to remain in her current educational placement pending the 
administrative hearing and determination. -pursuant to 



* As evidenced by the affidavit of Martin Welch, Superin* 
tendeM of the Olean City School District, considerable con- 
fusion exists as to the exact scope of the duty under the 
Handicapped Act of a local school district when a handi- 
capped child has been appointed to a state school. For exam- 
ple. Mr. Welch states that the Education Department has 
promulgated no guidelines as to whether it is the duty of the 
"'local educational agency" or the state agency to provide 
notice and a hearing when a parent like Mrs. Sherry has a 
complaint about placement. When, as here, the child has 
been in a school directly run by the State Education Depart- 
ment, it would seem that the responsibility lies with the state 
agency. 
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§ 1415(e)(3). Plaintiff recognizes the need tor an agency such 
as the School for the Blind to be able to suspend .someone like ' 
Deloween on an emergency teinporar\ basis Plaintiff ar- 
gues, however, that defendants" actions resulted in more'than 
a temporary suspension, and that in fact a change in Delo- 
ween's educational placement occurred without her parents 
being afforded an opportunity tor ;in impartial due process 
hearing and without Deloween remaining in the School for 
the Blind pending it.s outcome On December 27, 1978, Mrs. 
Sherry demanded that these procedural safeguards be pro- 
vided. Defendants did not do so and. instead, formally sus- 
pended Deloween for an indefinite penod. 

The defendants argue that no change in Deloween's 
educational placement occurred within the meaning of (he 
Handicapped Act; thus, these procedural \afcguards are not 
technically applicable. Defendants re!> on a regulation 
promulgated under the Handicapped Act b> HEW, codified 
as 45 C.F.R. Reg. I21a.5l3. This regular™ reiterates the 
dictate of 20 U.S.C $ 1415(c)(3) that, thump the pendency 
of any administrative or judicial proceeding regarding a 
complaint, the child involved must remain in her present 
educational placement unless the agcnc\ and the child's * 
parents agree otherwise. The comment to this regulation s 
includes the following statement, "\\hilc the placement mag- 
net be changed, thi> doe.s not preclude a school from usmg.its 
normal procedures for dealing with children who arc endan- 
gering themselves ur others/* Defendants contend that the 
suspension of Deloween wa.s valid because suspension is the 
school's normal procedure for dealing with a child who is a 
danger to herself. 

Defendants point to § 200 6(a)(6) ot the Regulations of 
the Commissioner of Education of the Slate of New York, 
which incorporates procedures comparable to those set forth 
in §3214 of the New York State bducatum Law.' Section 



7 N.Y.Ed, Law §3214 provides in relevant i part ' 

3. Suspension of a pupil, a The hoard ofediKJtiun, hoard 
of trustees or sole trustee, the MipcnmcnJciii ol schools, or 
distnctsupcrintendent ot schools m.o suspend the following 
puoils from required attendance u|vn itKtruuion 
* * * • « 

(2). A pupil whose physical or mental condition endan- 
gers the health. safet> , or morals of hunsch or tit other pupils; 

*«*««» • 

(c) No pupil may be suspended for j period in excess of 
five school days unless sueh pupil .md the person in parental 
relation to such pupil shall have had an opportunity tor a fair 
hearing, upon reasonable nonce, at *hich such pupil shall 
have the right of representation by counsel, with the right to 
question witnesses against such pupil «nd to ptescnt witness- 
es and other evidence on his behalf Where, a pupil has been 
suspended in accordance wiih this tectum b> a .superintend 
dent of schools, district superintendent of schools or com- 
munity superintendent, the superintendent * nj " personally 
hear and determine the proceeding or uu> . m his discretion, 
designate a hearing officer to conduct the hearing The hear- 
ing officer shall be authorized to administer oaths and to issue 
.subpoenas in conjunction with the puxreding hetore him A 
record of the heanng shall he* maintained, hut no steno- 
graphic transcript shall be required and a tape recording shall 
be deemed a ,satistatior\ record I he hcurftg nltucr shall 
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3214(3) authorizes suspension of a pupil whose physical or 
mental condition endangers the health and safety of himself 
or others; a right to a due process hearing where suspension . 
exceeds five days is included. Defendants contend that plain-, 
tiff chose not to avail henelf of the school's offer of such a 
hearing on December 29. 1978. and that the specific proce- 
dures prov idedfur in 20U. S.C $ 1415 were notrcqu i red , As 
ar final argument, defendants assert that their procedures for 
administrative review substantially comply with what is re- 
quired by the Handicapped Act. "Certain adjustments -arc 
necessary due to the role of the State Commissioner of 
Education in all educational matters within the state." De- 
fendants' Memorandum at 14. 

Defendants* arguments are not persuasive. As plaintiff 
concedes, and as HEW has suggested in its interpretation of . 
5 14 1 5(e)(3), it is necessary that an agency like the School for 
the Blind have the right to suspend a handicapped student^ 
who is a danger to herself on an«mergency basis. Under a fair 
reading of § 14 1 5, one can appreciate that during Deloween's 
hospitalization and perhaps for a short period of time thereaf- 
ter, no change in her educational placement occurred by 
reason of the suspension. Thus, no agency hearing or other 
safeguards under the Handicapped Act were required. On 
Nt»cmber 21. 1978. eight days after Deloween was hos- 
pitalized. Superintendent Thompson notified Mrs. Sherry by 
letter that it was in the best interests of Deloween that she not 
reenter the School for the Blind without first meeting with 
Mrs. Sherry. This letter strongly suggests that the school 
recognized the necessarily temporary nature of Deloween's 
absence. At least by December 27, 1978. however, the time 
Mrs. Sherry requested reinstatement of Deloween at the 
School for the Blind and an impartial hearing, it is clear that 
Dcloween's educational placement had changed. Deloween 
was no longer in the school and its residential program and 
the temporary program of assistance set up by the Olean 
district to help Mrs. Sherry with Deloween's behavior had 
' terminated. Superintendent Thompson's letter of Decem- 
ber 29. 1979, formaljy suspending Deloween from the 
School for the Blind, made certain that she was no longer 
placed at this school, and this suspension was for an indefi- 
nite period. In the ordinary sense of the word, a significant 

make findings of tact'and recommendations on to the appro- 
prwtc measure of discipline toihe superintendent. The report 
of ihe hearing officer shall be advisory only, and the superin- 
tendent may accept all or any part thereof An appeal will lie 
from the dec won of !he superintendent to the board of educa- 
tion who shall make its decision solely upon the record before 
it Vhc board may adopt in whole oon part the decision of the b 
superintendent of schools. 

Where a pupil has been suspended in accordance with ihis 
section b> a board of education, the board may in its discre- 
tion Jwar and determine the proceeding or appoint a hearing 
officer who shall have the same powers and duties with 
revpcci to ihe board that a hearing officer has with respect to a 
superintendent where ^suspension was ordered by him. 
The findings jnd recommendations of the hearing officer 
conducting the proceeding shall be advisor) and subject to 
final action by the board of education, each member of 
which shall before voting review ihe testimony and acquaint 
himself with ihe evidence in the case. The board may rcjeci, 
confirm or modify the conclusions of the hearing officer. 
•McKinnevls, Pocket Part for 1978-79 



change \ad occurred in her situation The only reasonable 
conclusion is thaf her educational placement had been 
changed within the meaning o: § 1415 The continent to 45 
C.F,R. Reg. 121a. 513. providing for the use of normal state 
procedures where a child is a danger to herself, nu> permit a 
temporary suspension. It does not permit defendants, how- 
ever, to ignore the procedural safeguards ot 1415 when that 
temporary', emergency response to a handicapped students* 
behavior becomes a change in her educational placement. 

-See Stuart v.Nappi. 443 K Supp. 1235, 1240-43 (D Conn. 
1978). Defendants' argument that their procedural 
safeguards substantially comply with § 1415 is of no help. In 
the first placets 3214(3) and § 1415 differ in at least one 
important respect. As defendants have stipulated, the "due 
process hearing" which they provide, and offered to plaintiff 
without success, is not conducted by an impartial hearing 

officer, that is, a hearing officer not employed by the educa- 
tional agency providing the appropriate education. Defen- 
dants' proffered explanation for this difference, thai the deci- 
sion of an impartial hearing officer would be inconsistent 
with the Commissioner of Educations statutory role as the 
highest authority on educational matters , is unsatisfactory 
Moreover, unlike $1415, there is no provision in ^ 3214 
requiring the agency to allow a child to remain in place 
pending resolution of a complaint Second, the substantia! 
compliance term of 1416 refers to a state's compliance tor 
purposes of receiving federal funds See 14 10 and 
1412(2). The defendants' argu:r.jnt is not without sonic 
merit. The language of § 1415, however, which pros ides thai* 
a state plan "shall include, but not be limited to. I the follow- 
ing procedural safeguards |," \st rone I \ suggests that ,i hearing 
before an impartial hearing officer is the minimum lor com- 
pliance with the procedural guarantees of S 1415 Moreover, 
the provision in 8 1415(e) lor a private cau.se ol action indi- 
cates that the procedural guarantees provide a separate, inde- 
pendent enforcement mechanism, distinct from the cutoff ot 
federal funds. Failure to provide a major component of that 
mechanism, such as an impartial hearing, cannot be circum- 
vented by claiming substantial compliance 

To sum up this discussion, the defend ant t at hire m 
provide plaintiff with the procedural guarantees of il e 
Handicapped Act, including their failure to maintain her in 
her then-current educaiional placement and failure to prov ide 

* a hearing before an impartial hearing officer, violated 20 
U.S.C. § 1415. " Pursuant to authority granted undet 2S 
U.S.C. § 2202. the defendants arc directed to eMabli^h pro 
ce/J6res which comport with * 1415. 

Plaintiff also requests a declarator) judgment that de- 
fendants* suspension of Deloween Shcm violated $ *04 of 



* Plaintiff also complain** ol defendants' failure to prowdt 
notice within ihe meaning ot * 1415 1'nder the factual nr 
cuinstances of this case, th.u issue is not paramount Section 
1415 certainly requires notice prior lo any pi o nosed ehanee 
in a handicapped student'* educational placement 
8 14l5(b)(lMC). DetemLmi\ should r<<fe»".v d*ti\ h: 
this ease, however, the particular thanee m placement h.i* 
brought about b> a.t emergent > ami. in iijiht of the oiler of » 
hearing to Mrs Sheny. *«iiic notuc was encii 
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the Rehabilitation Act of 1973 and the Fourteenth Amend- 
ment. Section 504 provides, in relevant part 

No otherwise qualified handicapped indi- 
vidual in the United States, as defined in Sec* 
lion 706(7) of this title, shall . solely by reason 
of his handicap, be excluded from the partici- 
pation in, be denied the benefits ot\ or be 
subjected to discrimination under any pro- 
gram or activity receiving Federal finpxial 
assistance or under any program or activity 
conducted by any Executive agency or by the 
United States Postal Service. The head of 
each such agency shall promulgate such regu- 
lations as may be necesary to cany out the 
amendments to this section made by the Re- 
habilitation, Comprehensive Services, and 
Developmental Disabilities Act of 1978 . . . 

29 U.S.C. 5794. Defendant vgue that the suspension of 
Deloween Sherry was not uni^ful because the suspension 
was not solely by raison of her handicap. Rather, suspen- 
sion, pending a satisfactory resolution of how to cope with 
her problem, was necessary because she posed a danger to 
herself by virtue of her self-abusive character. This reason is 
said to constitute a substantial justification for Deloween's 
suspension from the School for the Blind. 

Plaintiff contends that ihe HEW regulations effectuating 
§ 504 provide a yardstick for measuring compliance with that 
section and that defendants have failed to satisfy their re- 
quirements. These regulations are found in 45 C.F.R. Part 
84. Plaintiff specifically points to 45 C.F.R. Reg. 84.33 
which provides, in relevant part: 

(a) General. A recipient that operates a 
public elementary or secondary education 
program shall provide a free appropriate pub- 
lic education to each qualified handicapped 
perwn who is in the recipient's jurisdiction, 
regardless of the nature or severity of the 
person's handicap. 

(b) Appropriate education . ( I ) For the pur- 
pose of this subpart; the provision of an 

, appropriate education is the provision of regu- 
iar or special education and related aids and 
services that (i) are designed to meet indi- 
vidual educational needs of handicapped per- 
sons as adequately as the needs of nonhan- 
dicapped persons are met and (ii) are based 
upon adherence to procedures that satisfy the 
requirements of §§84.34, 84.35* and 84.36. 

* 

Plaintiff argues that the sole reason for Deloween's suspen- 
sion from her educational program was the failure of defen- 
dants to provide "related aids and services" in the form of 
•Equate supervision, thus denying her access to a program 
designed to meet her needs. 



At first blush, defendants* argument is persuasive. 
Deloween Sherry was sent home from the School for the 
Blind, and subsequently suspended, because she was a 
danger to herself without the supcr\ isory staff which the 
school did not have. Therefore, she was not excluded from 
the federals-subsidized educational program solely by rea- 
son of her handicap within the meaning of $ 504. This initial 
impression needs further exploration, however. 

The HEW regulations require a recipient agency to 
provide an appropriate education to all children regardless of 
the nature or severity of the child's handicaps. 45 C.F.R. 
Reg. 84.33(a). This education includes the provision of "re- 
lated aids and services" designed to meet the individual 
needs of handicapped persons. Id. , at Reg. 84.33(b). These 
regulations are entitled to considerable deference by the 
court. In this case, they indicate that a recipient agency has an 
obligation to provide the supervisory staff necessary to allow . 
a handicapped student to benefit from the services of that 
agency. Deloween Sherry certainly is seriously handicapped: 
not only is she deaf and blind, but she suffers from brain 
damage and an emotional disorder which makes her self- 
abusive. The regulations properly mandate, though, that 
' regardless of the severity of a child 's handicap, an appropri- 
ate education be provided. That education must encompass, 
as a related aid and service, the supervisory staff necessary to 
make that education possible As c\ idenced by the reinstate- 
ment of Deloween when more staff were hired at the school, 
(lie reason for her suspension was the failure of the School for 
the Blind to provide the necessary related services. 

In reaching this conclusion, the cou.1 does not question 
the defendants' motivation: it is clear that they were con- 
cerned for her safety. Nonetheless, this cannot be a substan- 
tial justification when the concern could have been alleviated 
or eliminated if the defendants had complied with their duty 
to provide the service of supervision as part of her appropriate 
educational program. A defense of lack of staff cannot justify 
a default by defendants in the provision of an appropriate 
education to the plaintiff. See Lam i\ Board of Education of 
City of New York. 456 F. Supp. I2P 1292-93 (S.D. N.Y. 
1978). The suspension of Deloween Sherry 'until it appears 
to be in Deloween s and the School's best interests to Irevokc 
itj*' was unlawful within the meaning of § 5tW. We need not 
reach the question of whether the exclusion violated her 
rights to equal protection and due process under the Four- 
teenth Amendment. 

In conclusion defendants' motion to dismiss under Rule 
12 is denied. Plaintiff's motion for summary judgment under 
Rule 56 is granted insofar as the court declares that defen- 
dants' failure to provide the procedural safeguards of 20 
U.S.C. § 14 15 to plaintiff was unlawful and that their indefi- 
nite suspension of Deloween Sherry was an unlawful exclu- 
sion within the meaning of ft 504 of the Rehabil itation Act. In 
conjunction with this declaratory judgment, the defendants 
are directed to establish procedures which comport with 
§1415. 

So ordered. 
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Kathy STUART, by and through her 
mother and next friend, Joan 
Stuart, Plaintiffs, 
v. 

Pasquale NAPPI. Individually and in his 
ca^ictty as Superintendent, Danbury 
Public Schools, Car! Susnitsky. Hen. 
riqwe Antonio, Paul Werner, Paul Baird, 
Therm Boccuni, Bunny Jacobson, To- 
•k Pepe, Barbara Baker, Henry Bessel, 
Robert Jones, Individually and in their 
capacities as Members of the Danbury 
Board of Education, Defendants. 
Civ. No. B-77-381. 

United States District Court, 
D. Connecticut. 
Jam 4, 1978. 

Proceeding was instituted on motion^ 
plaintiff to obtain preliminary "relief against 

disclosure. The Contract Compliance Officer 
will inform the coniractor of such a dctermi. 
asiion. The coniractor may appeal that ru l. 
mg to the Director of OFCC within 10 days 
The Director or OFCC shall make a f,nal 
determination within to days of the filing 0 f 
the appeal. „ * 
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her expulsion from high school by defend- 
ant*. The District Court, Daly, J., held that 
preliminary injunction would issue to enjoin 
defendants from conducting a hearing to 
expel plaintiff from high school and to re- 
quire defendants to conduct an immediate 
review of plaintiffs special education pro- 
gram where plaintiff made a persuasive 
showing of possible irreparable injury in 
that she had deficient academic skills 
caused by a complex of learning disabilities 
and limited intelligence and, if expelled, 
would be without any educational program 
from date of expulsion until *uch time* as 
another review was held and an appropriate 
educational program developed, and plain- 
tiff demonstrated probable success on mer- 
|U offederal elaimsjthat she was denied her 
• rigJTts finHer the Education ef the Handi- 
capped Act to appropriate public education, 
to remain in her present placement until 
resolution of her special "education com- 
plaint, to an education in* the least restric- 
tive environment, and to have all changed 
of placement effectuated" in accordance 
with prescribed procedures. 
Preliminary relief ordered. 

L Inunction c» 136(3), 137(4) 

A plaintiff wishing to obtain a prelimi- 
nary injunction must demonstrate either 
probable success on the merits of the claim 
and possible irreparable injury or sufficient- 
ly serious questions going to the merits of 
the claim and a balance of hardships tipping 
decidedly in his favor. 

2. Injunction 136(3), 137(4) 

Preliminary injunction would issue to 
enjoin defendants from conducting a hear- 
ing to expel plaintiff from high school and 
to require defendants to conrluct an imme- 
diate review of plaintiffs social education 
program where plaintiff made a persuasive 
showing of possible irreparable injury in 
that she had deficient academic skills 
caused by a complex of learning disabilities 
and limited intelligence ami, if expelled, 
• >outo be without any educational program 
» from date of expulsion until such time as 
another review was held and sn appropriate 
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educational program developed, and plain- 
tiff demonstrated probable succev* on mer- 
its of federal claims that she was denied her 
rights under the Education of the Handi- 
capped Act to appropriate public education, 
to remain in her present placement until 
resolution of her special education com- 
plaint, to an education in the least restric. 
tive environment, and to have all changes 
of placement effectuated in accordance 
with prescribed procedures. Education of 
the Handicap^ Act. §4 602(1). (15-19) 
612(5)(B). 615(byiXC, E). (c), (e)<3, 4) as 
amended 20 U.S.C.A. §5 1401(1), (15 19) 
1412(5KB), 141o(b){l)<e. E), (c), (eX3, 4). 

3. Federal Courts c=»u 

Claim that act of defendants in expel- 
ling plaintiff from high school was in con- 
travention of Connecticut statutes was 
based on argument that plaintiff was enti- 
tled »o a current psychological evaluation 
and a determination of the adequacy of her 
special education placement prior to an ex- 
pulsion hearing and, as such, was exclusive- 
ly a state claim that was to he ruled upon 
by a state court in first instance before a 
district court could exercise its pendent jur- 
isdiction over same. C.G.S.A. §§ 4-177, 4- 
177(c), 10-233d. 

4. Schools and School Districts c=»169, 17V 

Provision of the Education of the 
Handicapped Act that during pendency of 
any proceedings ch: 1 ' shall remain in cur- 
rent educational placement, unless state or 
local educational agency and parents or 
guardian otherwise agree, operates to pro- 
hibit disciplinary measures which have ef- 
fect of changing a child's placement and so 
prohibits exj.uliion of handicapped children 
during pendency of a special education com- * 
plaint. Education of the Handicapi*d Act ' 
§ tUMlXE). (cK3) as amended 20 U.S." 
C.A. * Klo(bXlXE). (e)(3). 

5. Schools and School Districts «=»177 

Use of expulsion proceedings as a 
means of changing a placement of a disrup- 
tive handicapped child contravenes provi- 
sions of the fc'Jucation of the Handicapped 
Aft governing procedure whereby disrup- 
tive children may be transferred *to more 
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restrictive placement* when their behavior 
significantly inp&.rs education of other 
children. Education of the Handicapped 
Act, $§ 6l2(5HB) f 615(bKlXC), (c) as amend- 
ed 20 UACA. §§ 1412(5XB), 1415(b)(lXC), 
to- 

& School* and School Districts c»l69, 177 
Handicapped children are neither im- 
mune from a school's disciplinary process 
©or are they entitled to participate in pro- 
trams when their behavior impairs educa- 
tion of other children in program;, school 
authorities can take swift disciplinary 
measures, such as suspension, against dis- 
ruptive handicapped children, and can re- 
quest achangt in placement of handicapped 
children who have demonstrated that their 
present placement is inappropriate by dis- 
rupting education of other children. Edu- 
cation of the Handicapjied Act, 
S§ 612(5XB), Sl5(bXlXC), (c) as amended 20 
U.S.OA. §§ 1412(5XB) f 1415<bXlXC), <c). 

7. Schools and School Districts e»I69 

Although there is little doubt that 
judgment of state and local school authori- 
ties it entitled to considerable deference, it 
b equally clear that even a school's discipli- 
nary procedures are subject to scrutiny of 
federal judiciary in such instances as non- 
compliance with p/occdurai safeguards of 
the Education of the Handicap^! Act. 
Education of tie Handicapped Act, 
f 615(eX4) as tmemlcd 20 U.S.C.A. 
f 1415(eX4). 

1 Federal Courts i=»332 

Provisions of the Education of the 
Handicapped Act res*»s jurisdiction in feder- 
al district courts over all claims of noncom- 
pliance with procedural safeguards of the 
Act regardless of the amount in controver- 
sy. Education of the Handicapped 'Act, 
f 615(eX4) as amended 20 U.S.C.A. 
f J415(eX4). 
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Russell Lee Post, Jr., Avon, Conn., Rolwrt 
W. Garvcy, Hartford, Conn., for defend- 
ants. 



Wenner A. Lohe, Jr., Danbury, Conn., 
John A. Dziamha, Willimantic, Conn., for 
plaintiffs. 

I. Pursuant to counsel s request, plaintiff is pro- 
ceeding under a factitious name. Tho<e-sec- 



MEMORANDUM OF DECISION 
DALY, District Judge. 
Plaintiff, Kathy Stuart ». is in her third 
year at Danbury High School. The records 
kept by the Danbury School System con- 
ccrninp plaintiff tell of a student with seri- 
ous academic and emotional difficulties. 
They describe her as having deficient aca- 
demic skills caused by a complex of learning 
disabilities and limited intelligence. Not 
surprising, her record also reflects a history 
of behavioral problems. It was precisely 
for hanriic«ip|icd children *uch as plaintiff 
that Congrui< enacted the Education of the 
Handicapped Act (Handicapped Act), 20 
U.S.C. 1401 et scq. Sec 20 U.SC 
§ 1401(1). 

Plaintiff .<cks a preliminary injunction 
of an expulsion hearing tn be held bv the 
Dauluiry Rnanl of Education. She claims 
that she ha> been denied rights afforded 
her by the- Handicapped Act. Her claims 
raise novel i*$ues concerning the impact of 
recent regulations to the Handicapped Act 
on the disciplinary process of local schools. 

The Handicapped Act was passed in 1970 
and amended in 1975. Its purpose is to 
provide state* with federal assistance for 
the education of handicapped children. See 
46 C.F.R. § 121a at 374 (Appendix § 2.1) 
(1976). The regulations on which this deci- 
sion turns became effective on October 1 
1977. Sec 42 Fed.Reg. 42,473 (1977) (to be' 
codified in 45 C.F.R. § 121a). State eligibil. 
ity for federal funding under the Handi- 
cap^! Act is made contingent upon the 
implementation of a detailed state plan and 
upon compliance with certain procedural 
safeguards. See 20 U.S;C. §§ 1413, 1415. 
The state plan must .require all public 
schools within the state to provide educa- 
tional programs which meet tf.e unique 
needs of handicapped children. See Kruse 
r. Campbell. 431 F.Supp. 180, 186 (RD.Va.), 

. tions of the file renectin K her real'ium* have 
bern s«l«M from public inspection. 
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rtci'td *nd reminded, — U.S. , 

f *8 &Ct 33. 54 L.Ed,2d 65 (October 4. 

1917); cf. JCuyahoga County Association 
For HeUrded Children and Adults v. Essex, 
411 FJSupp. 48. 61 n. 7 (N.D,0hio 1976). 
Connecticut's plan has been approved and 
the state patently receives federal funds. 
As a handicapped student in a recipient 
state,' plaintiff is entitled to a special educa- 
tion program that is responsive to her needs 
and may insist on compliance with the pro- 
cedural safeguards contained in the Handi- 
capped Act After scrutinizing the recent 
regulations to the Handicapped Act and 
reviewing both plaintiffs involved school 
record and the evidence introduced at the 
preliminary injunction hearing, this Court is 
persuaded that a preliminary injunction 
should issue. 

The events leading to the present contro- 
versy begun in 1975 when one of plaintiffs 
teachers reported to the school guidance 
counselor that plaintiff was "academically 
unable to achieve success in his class.* As 
a result of this report and corrot>o ration 
from her other teachers, it was suggested 
that plaintiff be given a psychological eval- 
uation and that she be referred to a Plan- 
nintf and Placement Team (PPT). The 
members of a PPT are drawn from a varie- 
ty of disciplines, but in all cases they are 
"professional personnel" employed by the 
loo» board of education.* The PPT's func- 
tion: are to identify children requiring spe- 
cial education, to prescribe special education 
programs, and to evaluate these programs. 

A meeting of the PPT was held in Fcbruv 
ary of 1975, at which plaintiff was diag- 
nosed as having a ma jor lear ning disability. 
The PPT ^recom mended that_piaintiff be 
scheduled on a trial basis in the special 
education program forre mediating (earning 
disabilities and that she be given a psycho- 
logical .evaluation... Although the PPT re- 
port specifically stated that the psychologi- 
cal evaluation be given "at the carl : .jt fea- 
sible time" no such ev aluation was adrniai&- 
tered 

% The PPT Is defined in Conn.Re*. | 10-76b 
l(q) as "The group of persons chosen from the 
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A second PPT meeting was held in May 
in order to give plaintiff the annual review 
mandated by Conn.Rog. § 10-7€b-7(b). 
The PPT'reported plaintiff had made en- 
couraging gains, but she suffered from poor 
learning behaviors and emotional difficul- 
ties. A psychological evaluation was again \ 
recommended. Her continued participation ' 
in the special educational program uas also 
advised, but it was made contingent upon 
the results of the psychological evaluation 

When school commenced in September of 
1975, the PPT requited an immediate p>y- 
chological c\aluation. The PPT stated that 
an evaluation was essentia! in order tn de- 
velop an appropriate *p«.c.u! education pro- 
gram. For reason*; whi^. h.uc not been 
explained to the Court, the psychological 
evaluation was not ad mistered for >ome 
time, and the clinical p«\ chologist's report 
of the evaluation wa« not completed until 
Vanuary 22, 197<?,\ The r..pf»r: stated that 
plaintiff had severe lean r:^ rii*abil;tic» do- 
rived from either a minimal brain d»\ func- 
tion or an organically ru.»:*d perceptual dis- 
order. It recommended her continued par- 
ticipation in the special education program 
and concluded: *i can only imagine that 
someone uith such deficit and lack of devel- 
opment must feel utterly lost and humiliat- 
ed at this point in adolwcer.ee in a public 
school where other students ar* 
performing in such contrast io her." The 
report of plaintiff? p>\ch«logipa! evalua- 
tion was reviewed at a : 5!arch.* 1(06 PPT 
meeting. The PPT noted that plaintiff was 
responding remarkably well to the imcnsi\c 
om-to-one teaching she received in the spi- 
cial education program, and recommended 
that she continue the program until the 
close of the 1975-1976 school year. 

The first indication that the special edu- 
cation program was no longer appropriate 
came in JMay} of J9X6. At that time plain- 
tiffs special education teacher rej»orted 
that plaintiff had all but stoppeil attending 
the program. The teacher requested a PPT 
meeting to consideFulieiher "plaintiff's pri- 
mary handicap 'was* an cmctional disabilit) 

teaching. admimstratne *nd pupit pmonnel 
staff of thf school district 
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rather than a learning disability. Despite 
flits request, plaintiffs schedule was t not 
ehanged nor was a PPT meeting held to 
review her program before the close of the 
school year. 

At the beginning of the 1976-1977 school 
year, plaintiff was scheduled to participate 
in a learning disability program on a part- 
time ba5is. Ker attendance continued to 
decline throughout the first half of the 
school year. Byjatc fall she had complete- 
ly stopped attending her special education 
classes and had begun to spend this time 
wandering the school corridor* with her 
friends* Although she was encouraged to 
participate in the special education classes, 
the PPT meeting concerning plaintiffs pro- 
gram, which had been requested at the end 
of the previous school year, was not con- 
. dueled in the fall of. 1976. 

In December of 1976 plaintiff was in- 
volvedrri'severaTrncrdehts which resulted in 
a scries of disciplinary conferences between 
her mother and school authorities These 
conferences were followed by a tcmjiorary 
improvement in plaintiffs attendance and 
behavior. In ligbu>f~ these improvements, 
the annual PPT review held in Maxell of 
1217. concluded that plaintiff should contin- 
ue to participate in the special education 
program on a part-time basis for the re- 
maining three months of the school year. 
The PPT also recommended that in the 
next jchool year plaintiff be scheduled, for 
daily special education classes and that she 
be considered Tor "a speciircducation voca- 
tional training program. The PPT report 
stated that it was of primary importance 
for plaintiff to be given a program of study 
in the 1977-197$ school year which was 
based on a realistic assessment of her abili- 
ties and interests. 

Despite the PPT recommendation, plain- 
tiff has not been attending any learning 
disability program this school year. It is 
unclear whether this resulted from th<> 
school's' failure to schcoWplafntlff proper* 

or from plaintiffs refusal, to attend tne 
program* Regardless of the reason, the 
school authorities were on notice in the 
tarly part of September that the program 
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prescribed by the PPT in March of 1977 was 
not being administered. In fact, a member 
of the school staff who was familiar with 
plaintiff requested that a new PPT review 
be conducted. This review has never been 
undertaken. 



On September 14, 1977 plaintiff was in- 
volved in school-wide disturbances which 
erupred at Danbury High School. As a 
result of her complicity in these distur- 
bances, she received a tennlay disciplinary 
suspsnsion and was scheduled to appear at 
a disciplinary hearing on November 30, 
1977. The Superintendent of Danbury 
Schools recommended to the Dinbury 
Board of Education that plaintiff Wo* 
.polled for the reminder of the 1977-1978 
school year at this hearing. 

Plaintiffs coun*el made a written request 
on November 16, 1977 to the Danbury 
Hoard of Education for a hearing and a 
review of plaintiffs special education pro- 
gram in accordance Aid. Cunn.Gen.Stat. 
§ 10 76h. On NVemher 29. 1977 plaintiff 
obtained a temporan restraining order 
from this Court which enjoined the defend- 
ants from conducting the disciplinary hear- 
ing. Thij order was continued on Decem- 
ber 12, i977 at the conclusion of the prelim- 
inary injunction hearing. Between the 
time the first temporary restraining order 
was Issued and the preliminary injunction 
hearing was held plaintiff was given a psy. 
chological evaluation. However, the results 
of this evaluation were unavailable at the 
time of the hearing. A PPT review of 
plaintiffs program has not been conducted 
Since Jtfarch of 1977, nor has the schooi 
developed a new special education program 
for plaintiff. Furthermore, there was no 
showing at the hearing that plaintiff's at- 
tendance at Danbury High School would 
endanger her or others. 

^ 11] Plaintiff is entitled to a preliminary 
injunction enjoining Danbury Board of Ed- 
ucation from conducting a hearing to expel 
her. The standard which governs the is- 
suance of a preliminary injunction i* well- 
settled. Plaintiff must demonstrate cither 
(1) prohable success on the merits of her 
claim and possible irreparable injur)', or (2) 
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sufficiently serious questions going to the 
meriu of her claim and a balance of hard- 
ship tipping decidedly in ber favor. Trieb* 



to placement in a private school or to home- 
bound tutoring. "Regardless of whether 
these two alternatives arc *esponsivc to 



WMsstr & Ktu v. American Tel. & Tel Co., plaintiffs needs", the ITT will l>e limited to 
535 P.2d 1356, 135$ (2d Cir. 1076); Sone?iu theTfusc in fashioning a new special educa- 
tor Hotels Corp. v. Wdlhgrton Associate*, tion program for plaintiff. Of particular 
483. F.2d 347. 250 (2d Cir. 1973); City of concern to the Court is tho possibilitv that 
Hertford v. Hills. 40$ F.Supp. 879, 882 an appropriate private placement will be 
(D.Conn.I975). In Tricbivxsscr supm at unavailable and plaintiffs education will be 
1359 the Second Circuit stated that a dem- reduced to some tvpe of homebound tutor- 
oastration of possible irreparable harm is Such a result can ord\ servo to hinder 
required under bo;h of these alternative, plaintiff^ social development and to jierpct- 
[2] Plaintiff has made a persuasive uate the vicious cycle in which she is 
showing of possible irreparable injury. It is caught. Stt? Hairston i\ Drotick. 423 
Important to note that the issuance of a F.Supp. ISO. 1S3 (S.D.W.Va.1973) (holding 
preliminary injunction is contingent upt n that it is "imperative tliat every child re- 
possibk injury. The irreparable injuries ceive an education with his or her peers 
claimed by plaintiff are those which will insofar as it L at all po$>ibk">. The Court 
result from her expulsion at the Board of is persuaded that plaintiffs expuLion 
Education hearing. In this situation the would have l>ecn accompanied by a very 
Court must assume that slic'wil!, in fact, be real possibility of irreparable injury, 
espelled, and then proceed to consider' Ihe . 

probaWe Consequences of her expulsion^jf l 3 * Plaintiff has also demonstrated 
plaintiff is expelled, she will be without any P robaWe *u«css on the merits of four fed- 
• educational program from the' date of" her eral c,aim > The Handicapped Acl and the 
expulsion until such time as another " PPT ^"^tiuns thereunder detail specific rights 
review is held and an appropriate cduca- l " Wmch handicapped children are entitled, 
tional program is developed. In light of Amon K the* rights are. (1) the right to an 
past t'elays in the administration of plain- "afpropnatc public education"; (2) the 
tiffs special education program, the Court r '£ ht 10 remain in her present placement 
is concerned that some time may pass bv- l,nlil solution of her special education 
fore plaintiff is afforded the special cdin-a- complaint: (3) the right to an education in 
tion «o which she is entitled. However, the M least restrictive environment"; and (41 
even assuming her new program frdeve!- lne ri S nt lo have all cnangc-i of placement 
cpecT wift" dtspatcn, for a period of time effectuated in accordance with prescribed 
plainu'ff will suffer the injury* inherent in procedures. Plaintiff claims she has been 
being without any' educational prograjn. or wiil these rights. 
The second irreparable injury to which Plaintiff argues with no little force that 
pUTntfff^ill^ subjecte^dejriyjw from the she has been denied her right to an "appro- 
fact that her expulsion .will preclude.her priate public education." The meaning of 
from taking part in any special education this term is clarified in the definitional sec- 
programs offered at Danbury High School, tion of the Handicapped Act. Essentially, ' 
If plaintiff is exp elled, she will be restricted it is defined so as to require Danbury High 

# a. Plaintiff maVes an intriguing slate cl.iim that present evidence and argument on all issues 

fetr expulsion contravenes Conn.Cen Stat. involved" as required bv Conn Cen Stat. $ 4 

H 10-2334 4-177. This claim is based on the 177(c) This is exclusively a state claim and a 

argument that plaintiff is entitled to a current state court should rule on it in the first in. 

psychological evaluation and a PPT detcrmmv srance. CI. Railroad Cotrtm* %\ Pitllaon Co.. 

(ton of the adequacy of her special education 312 U S. 496. fit S.Ct. 643. S5 L Ed. 971 (1^40) 

placement prior to an expulsion hearing. The Inttl such lime as a slate court has clarified 

thrust of this armament is that without a cur. die meaning of ConnCen.Sut. } 4-177. this 

rem evaluation and PPT determination plaintiff Court will decline to exercne its discretionary, 

is being denied a meaningful opportunity "lo pendent jurisdiction over this claim. 
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School to provide plaintiff with an educa- U.S.C. § 1413(c)(3) 4 
tional program socially designed to meet 
her learning disabilities. See $0 U.S.C. 
§ 1401(1), (15HW). The record before this 
Court suggests that plamtiTf has not been 
provided with an appropriate education. 
Evidence has been introduced which shows 
that Danbury High School no! only failed to 
provide plaintiff with the special education 
program recommended by the PPT in 
March of 1977, but that the high school 
neglected to respond adequately whenjt 
learned plaintiff was no longer participat- 
ing in the special education program it had 

provided, the C ourt cannot disregard the „,„ (iU m ^ g% 

possibility that Danhurv High SchooTshan- leavejiur £rc ? tnt. special cducati 
dling of plaintiff may have contributed to ment voluntarily. Thus, pluinti 



-her disruptive behavior. The.existcncc of a 
causal relaUorahifKbetvvecn plaintiffs aca- 
detn'C program and her anti-social behavior 
was tupjioited by expert tcstimnny intro- 
duced at the preliminary injunction hear* 
tng. Ct. Frederick v. Thomas, AOS F.Supp. 
832, 835 (K.D.Pa.1976) (argument that inap. 
propriate educational placement * caused 
anti-iociaj behaviocJs raised). If 4 subsc- 
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This subsection of the 
Handicapped Act states: "During the pend- 
ency of any proceedings conducted pursuant 
to this^-sectionTTinfcss-the-state-or-tocai^ 
educational agency and the parents or 
guardian otherwise agree, the child shall 
remain in the then current educational 
placement of such child . . . until all 
such proceedings have been completed.*' 
Plaintiff qualifies for the protection that 
this subsection provides. tm She has filed a 
complaint pursuant to 20 UiS.C. 
§ l415(b)(l)(E> requesting a hearing and a 
review of her special education placement: 
Moreover, there has been no agreement to 

atton place- 
tiff has a 

"t'bt to rcmajn .in this placement until her 
complain*.. j* resolved. The jjovcl^ ivsuc 
raised by pjajs«tiff arises from Ihc fact tfiat 
the right to remain in her jiroscnt place- 
ment directly conflicts with Panbury High 
Schoojs'3 disciplinary process. l£_Aho.hitfh 
school expels plaintiff during the pendency 
of her special education complauTC then her 
placement will be changed in contravention 



qucnt PPT wew to conclude that plaintiff of 20 U.S.C. § 1415M3). The (Surtlnust 
has not^becn iiTyen an appropriate special determine whether this subsectinn of the 
education placement, then the defendant's 
resort lo its disciplinary process is unjustifi- 
, able^ The Court is not making a fina l de- 
tenn^^iP6T2^£Ker' plaintiff has Ibeen 
afforded an appropriate 'education.' The 
resolution of this question is beyond the 
scope of the present inquiry. In order to 
sustain a preliminary injunction plaintiff 
need only demonstrate probable success on 
the merits of her claim. She has satisfied 
this standard. 

Plaintiff also claims that x her expulsion 
prior to the resolution of her special educa- 
tion complaint would be in violation of 20 

4. The teiuu -suspension"* and "expulsion** are 
used in accordance with the definitions appear- 
ing In C0nn.Cen.S1at. § 10-233a<c). (d): 

(c) Suspension means an exclusion from 
school privileges for no more than ten con* 
secuttve school days, provided such exclu* 
ston shall not extend beyond the end of the 
school year in which such suspension ^as 
Imposed. 

(d) Expulsion means an exclusion from 
school privileges for more than ten consecu* 



Handicapped Act prohibits the expulsion of 
handicapped children during the pendency 
of a special education complaint. 

[4 J This is a case of first impression. 
Although there are no decisions in which 
the relation between the special education 
processes and disciplinary procedures is dis- 
cussed, the regulations promulgated under 
the new law are helpful. The Department 
of Health, Education and Welfare (HEW) 
released regulations in August of this year 
that are aimed at facilitating tile implemen- 
tation of the Handicapped Act. Sec 42 
Kcd.Beg. 42,473 (1977) (to be codified in 45 

five days and shall be deemed to include but 
not be limned to. exclusion from the scnool 
to which such pupil was assigned at the time 
such disciplinary action was taken, provided 
such exclusion shaU net extend beyond the 
end of the school >ear in which such exclu- 
sion was imposed. 

This decision in no way affects the -removal** 
Of studrnts for all or part of a single class 
period See Cor.n.Cen.Stat. i IO-233a(b). 
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CF.1t $ 121a). Contained therein is a corn* 
inent addressing the conflict between 20 
VS.C. § 1415(e)(3) and the disciplinary pro* 
ecdures of public schools: The comment 
reiterates the rule that after a complaint 
proceeding ha* en initiated, a change in a 
child's placement U prohibited. It then 
states: "While the placement may not be 
changed, this does not preclude a school 
from using its normal procedures for deal- 
ing with children who are endangering 
themselves or others." 42 Fed.Reg. 42,473, 
4%4SC (19^7) (to be codified in 42 C.F.K. 
i.J2Uil3X" This >omewhat cryptic state- 
ment suggests that subsection 14 15(e)(3) 
prohibits disciplinary pleasures which have 
the effect of changing a child's placement, 
' while permitting the type of procedures 
necessary for dealing with a student who 
appears to be dangerous. Tlus intcrpreta- 
tion is supported by a comment *to«the*com- 
' mcnt which states that the comment was 
added to mak« ft. .clear that ^schwls are 
permitted to use their regular procedures 
for dealing *ith emergencies* $e<» 42 Fed. 
Rtg. 42,473, 42,512 (1077) (to follow the 
codification at 4a C.F.tt. § 121u.513). There 
is no indicalion in cither the regulation* or 
the comments thereto that schools should l>e 
permitted to expel a handicapped child 
wfiiTe a special education complaint is pend* 
ing. 

The Court concurs with HEWs reading 
of subjection f415(eK3). As will be dis- 
cussed, the Handicapped Act establishes 
procedures which replace expulsion as a 
means of removing" handicapped children 
J from school if they "become disruptive. 
Furthermore, ' school authorities can deal 
with emergencies by suspending handi- 
capped children. Suspension will permit 
the child to remainln his or her present 
placement, but will allow schools in Con- 
necticut to exclude a student for up to tea 

f. The complete text of the comroenttothe- 
comment suits. 
Commenters suggested a provision be added 
to allow change of placement for health or 
safety reasons. One Commenter requested 
that the regulations indicate that suspension 
not be considered a change in placement. 
Another commenter wanted more specificity 
to matte it clear thai whert an initial place 



consecutive school days. Sec Conn.Gcn. 
Stat f TO 233a(cj and note 3 supra. There- 
fore, plaintiffs expulsion prior to the reso- 
lution of her complaint would violate the 
Handicapped Act 

Plaintiff makes a third claim that the 
Handicapped Act prohibits her expulsion 
even after her complaint proceedings have 
terminated. She bases this claim on her 
right to an education In* the "least restric- 
tive environment** and on the overall design 
of the Handicapped Act. An important 
feature of the Handicapped Act i* its re- 
quirement that children be educated in the 
"least restrictive environment.** This re- 
quirement entitles handicapped children to 
be educated with nonhar.dicappcd children 
whencu-r po$»ible. See 20 U.S.C. 
§ 1412(5X H>; 42 Fed.Rrg. 42,473, 42.497, 
42,51.1 .1977) ao be edified in 45 C.F.R. 
§ 121a.o50). The right of handicapped chil- 
dren to an td'icuLior in 'he "fatal n^tric- 
tive environment'* is implemented, in p;«rt. 
by requiring schools to provide a continuum 
of alternative placemen.;?. See 20 U.S.C. 
§ 141215KB): 42 Ft-d.Hcg. 42,473, 42,197 
(1077) (to he codified in 45 C.F.R. 
§ 121a..*»31j. Th^e alumr * «s include in- 
struction in regular clas>e. sj*ecial clashes, 
private schools, the child's home and other 
institution*. By providing hanuicap|)cd 
childrcr with a range of placement*, the 
Handicapped Art attempts to insure that 
each child receives an education which is 
responrvc to his or her individual needs 
while r. aximizing the child's opportunit) to 
learn w.th nonhandicapped peers. Set: 42 
Fed.Reg. 42,473. 42.497 (1977) (to be codi- 
fied in 45 C.F.R. § 121a.oo2). 

The righ t tc an education in the kaat 
restrictive cTiwronmenf may be circumvent- 
cd Tf schools arc permitted to expel handi- 
capped children. An expulsion has the ef- 

meat is involved, the child be placed in the 
regular education program or if the parents 
agree, in an interim special placement 

Response : A comment has been added to 
make it clear that thit section would not 
preclude a public apenc> from using its regu- 
lar procedures for dealing with emergencies. 

42 Fed.Reg. 42.473. 42.512 (1977) <to follow. 

codiftceiion at 45 C.F.R. $ 12U.5I3). 
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feet not only of changing a student's place- 
ment but iTso of restricting the avnflaLility' 
*f alternative placement*. For example,, 
plaintiffs expulsion may well exclude her 
from a placement that is appropriate for 
her academic and social development. This 
resa!: flies in the face of tU* explicit man- 
date of the Handicapped Act which requires 
that all placement decisions be made in 
conformity with a child's right to an educa- 
tion in the least restrictive environment. 
See 42 Fed.Re£. 42,473, 42.497 (1977) (to be 
codified in 45 C.F.R. § !2la.533(aX4)). 
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15] The expulsion of handicapped chil- 
dren not only jeopardizes their ripht to an 
education in the least restrictive environ- 
ment, but is inconsistent with the proce- 
dures established by the Handicapped Act 
for changing the placement of disruptive 
children. The Handicapped Act prcacrilx* 
a procedure whereby disruptixe children are 
transferred to more restrictive placements 
when their behavior significantly impairs 
the education of other children. See 42 
Fed.Reg. 42,473, 42.497 (1977) (to be codi- 
Tied in 46 C.F.R. § 12ia.5o2).« The resjwn- 
sibility for changing a handicapped child's 
placement is allocated to professional 
teams, such as Connecticut's Pt'Ts. Sec 42 
Fed.Reg. 12.473, 42,497 (1977) (to I* codi- 
fied in 45 C.F.R. § i21a.5C3{aX^)). Further- 
more, parents of handicaps children are 
entitled to participate in and to appeal from 
these placement decisions. Set 42 Fed.Reg. 
42.473, 42,490 (1977) (to he codified in 45 
CF.R. $ 12!a.3t5); 20 US.C. 
§ 14l5(bXlKC). (c). Thus, the use of expul- 
sion proceedings as a means of changing 
the placement of a disruptive handieapjicd 
child contravenes the procedures of the 
Handicapped Act. After considerable re- 
flection the Court is persuades! that any 
changes In plaintiffs placement must be 
made by a PPT after considering the range 
«f available placements and plaintiffs par- 
tkular needs. 

«. The commit to 45 C.F.R 4 l2U.5S2.ex* 
plains that * handicapped chiftl : rtrtaceTn^nt b 
ftnapproprta!* whence' <(£ cjutd. becomes .ift 
disruptive that the 'education of other students 
H tif jfficTritfy ImpaWtf " This explanation is 



(61 It is important that ihe parameters 
of this decision arc clear. This Court is 
cognizant of the need for school officials to 
be vested with ample authority and discre- 
tion. It is, therefore, with great reluctance 
that the Court has intervened in the disci- 
plinary process of Danbury High School. 
However, this intervention is of a limited 
nature. Handicapped children arc neither 
immune from"a school's disciplinary process 
nor are they entitled to jiarticTpate in pro'"' 
grams when their behavior Impairs the edu- " 
cation of other ehildrcn in the program. " 
Krat^ school authorises can take swift «Hs- 
ciplinary measures, such* as suspension, 
against disruptive handicapped children. 
Secondly, a PPT can request a change in 
thepTact incnt of handrctfJiJKf^ctrildn^ VvKo 
have demonstrated that their prc^eat.pbcc- 
"Ififl.t.ia.LLiapproprinte by disrupting the ed- 
ucation of other children. .The Handi- 
capped Act thereby afford* schools with 
lioth ^hort-term and long-term. .methods of 
dealing with h«nJicap|>ed ehildam^^arc 
I»eha\iorai problem*. 

f7. H) Defendants contend that their dis- 
ciplinary procedures are licyond the pur- 
view of this Court. They arc mistaken. It 
has long been fundamental to our federal- 
ism that public education is under the con. 
trol of state and local authorities. Sec £;>- 
jH'ivon v. Atkan<u<. 393 U.S. 97, 104. 89 
S.Ct. 266, 21 LBd.SrI 223 (196S); Buck r. 

of Education oi City of Sew York, 
553 F.2d 315, 320 (2d Cr. 1977). Although 
there i% little doubt that the judgment of 
state and local school authorities is entitled 
to cun»idcrable deference, it is equally clear 
that even a school's disciplinary procedures 
arc subject to the scrutiny of the federal 
judiciary. See e. g.. Qoss r. L opez, 419 U.S. 
5 63. 93 S .Ct. 729. 4r03I& n 725 (1974); 
Tinker w'tte Moines School 393 VS. 
603 4 .SS)\5.C(..j33, 2VLtd.2d 731 (1969); 
Bourtl of #/yc. v. Barncttc, 319 U.S. C24, 63 
S.Ct 117*. 87 L.Ed. 1625 (1942). <Y. Yoo v. 
Moynihxn, 2$ Conn.Sup. 575, 262 \2d 814 
(1969) (temporary injunction usucd fay state 

derived from » comment to the Rehabilitation 
Act of 1073. 29 VS C § #H4 Set 42 Fed Reg. 
22.G7G. 22.691 <I?I77) (to follow codificaiion in 
45 C F R. 4*)34t) 
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court against expulsion of student for viola* 
lion of dress code). In the instant case, 
judicial intervention in Danbury lligh 
School's disciplinary procedures is Congres- 
atonally mandated. The Handicapped Act 
vasts jurisdiction in federal district courts 
over all claim* of noncompliance with the 
Act** procedural safeguards, regardless of 
the amount in controversy. See 20 U.S.C. 
S 1415(eX4>. 

Defendants' principle objection to the is- 
suance of a preliminary injunction is that 
the procedures for securing a special educa- 
tion arc distinct from disciplinary proce- 
dures and therefore one process should not 
' interfere with the other. This contention is 
based on a mm sequitur. The inference 
that the special education and disciplinary 
procedures cannot conflict, does not follow 
from the premise that these are sc|»arate 
processes. Defendants arc really asking 
the Court to refuse to resolve an obvious 
conflict between these procedures. This 
Court will not oblige them. 

Danbury Board of Education is HEREBY 
ORDERED to require an immediate PPT 
review of plaintiffs special education pro* 
gram and is preliminarily enjoined from 
conducting a hearing to expel her. Fur- 
thermore, any changes in her placement 
must be effectuated through the pro^r 
special education procedures until the final 
resolution of plaintiff's claims. 
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S-l. a minor, by and through his mother and next friend, P-l tt al. , 

Plaintiffs-Appellees « 

v. -x 5 

RALPH D. TURLINGTON, individually, and in his official capacitv as Commissioner of Education, State of 
Florida, Department of Education et al. , 
Defendants-Appellants 

No. 7*J742 

United Suites Court or Appeals, Fifth Circuit* Unit B 
January 26, 1981 

Appeals from the United States District Court for the Southern District of Florida 
Before Vance, llatchett and Anderson, Circuit Judges 
Hatcfiett, Circuit Judge 

Appeal from en;rv of preliminary injunction by District Court for the Southern District of 
Florida. 3 EHLR 551:1. 1 1 1979-KO DEC.], compelling State and local officials to provide educa- 
tional services and procedural rights provided by EHA to students expelled for misconduct. 

HELD, since trial court did not abuse its discretion in entering the preliminary injunction, its 
decision is affirmed. Before a handicapped student can be expelled, a trained and knowledgeable / 
group of persons must determine whether the student's misconduct bears a relationship to ms 
handicapping condition. An expulsion is a change in educational placement which invokes the 
procedural protections of EHA and § 504. Expulsion is a proper disciplinary tool under EHA and 
$504. but a complete cessation of educational services is not. EHA. 20 U.S.C. g 1415(b), 
requirement that parents liavc an opportunity for due process hearing makes no exception for . 
handicapped students who voluntarily withdraw from school or previously agree to an educational 
placement. State officials were properly included within scope of injunction since, under EHA. 20 
U.S.C. § 14 12(6). SEA is responsible for ensuring implementation of EHA and expulsion proceed- 
ings may deny benefits of EHA to children entitled to education under Act. 



In this appeal. »c arc called upon to decide whether nine 
handicapped students were denied their rights under the pro- 
visions of the Education for all Handicapped Children Act, 
20 U,S.C. SS I40I-I4I5, or Section 504 of the Rehabilita- 
two Act of 1973. codified at 29 U.S.C. 5794 and their 
implementing regulations. The trial court found a dental of 
rights and entered a preliminary injunction against the State 
and local officials . Defendants attack the trial court's entry of 
a preliminary injunction as an abuse of discretion. Because 
we find that the trial court did not abuse its discretion in 
entering the preliminary injunction, we affirm. 



FACTS 

Plaintiffs. S-l . S2. S-3. S-4, S-5. S-6, and S-8, woe 
expelled from CIcwiston High School, Hendry County. 
Florida, in the early part of the 1977-78 school year for 
alleged misconduct. 1 Each was expelled for the remainder of 
the 1977-78 schoo l year and for the entire 1978-79 school 

1 The misconduct upon which tie expulsions were based ~ 
ranged from masturbation and other sexual acts again* fel- 
low students to willful defiance of authority, insubordina- 
tion, vandalism, and the use of favfane language. 
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>car. (ho maximum time permitted by State la* All ot the 
plainiiits were classified as either educable mental!) retarded 
(! MR). niiMi\ mental!) retarded* or bWR dull normal It is 
undisputed th;it the c\pclled plaint it ts were accorded the 
procedural protection* rcqtnrciPbv <#\ •%% i / opt ; , 4 1 l ) I S 
5r\5. 45 S.Ct 7>J. 42 !. hd 2d 72 J t l*J75j fcxeept tor S I . 
thv> ucre not given* nor did ihc> request, hearings to deter- 
mine whether their misconduct was a manifestation ot their 
handicap Regarding S-l. the superintendent ot Hendry 
('Hint) Schools determined that because S-l was not clas- 
».Jk.» js NcrioiisK cinotmnall) disturbed. Ins misconduct* as 
j ••wicrol law .could not be a man i testation ot his handicap 

Ai all material times, plaint it ts S-7 and S-9 were not 
midcrcKplusion orders. S-7 w as not enrolled in high school bv 
his uw n choree 1 n October. 1 97s . he requested a d ue prixess 
hearing to determine it he had been evaluated or it he had an 
irdividuah/ed educational program. S-9 made 3 similar re- 
quest in October. 197H. Short h before her request. S-9's 
guardian hud consented to the individualized education pro- 
gram being ottered her during that school year. The superin- 
tendent denied both student's requests, but ottered to hold 
conferences in order to discuss the appropriateness ot their 
individualized edu&tional programs. 

Plaintiffs initiated this case alleging violations of their 
rights under the Education for all Handicapped Children Act, 
(KHA) 20 U S.C 1401-1415. and Section 504 of the 
Rehabilitation Act of 1973. 29 U.S C $794. Plaintitts 
sought preliminary and permanent injunctive relief compel- 
ling state and local officials to provide them w ith the educa- 
tional services and procedural rights required by the EH A. 
Section 504 , and their implementing regulations. 

TRIAL COURT DECISION 
The trial court found that the EH A. effective tn Honda 
on September 1 . 1978, provided all handicapped children the 
right to a free and appropriate public education. The court 
further tound that the expelled students were denied this right 
in violation of the EHA. In addition, the trial court decided 
that under Section 504 and the EHA. no handicapped student 
could be expelled tor' misconduct related to the handicap. 
That in the case of S-2. S»3, S-4. S-5. S*6, and S-8 % no 
determination was ever made ot the relationship between 
their handicaps and their behav toral problems. With regard to 
S* 1 . the trial court found that 'he superintendent's determina- 
tion was insufficient under Section 504 and the EHA. The 
court reasone J that an expulsion is a change in educational 
placement. That under educational placement procedures ot 
Section 5tU and the EKA. only a (rained and specialized 
group could make this decision. For these reasons, the trial 
cour* concluded that the likelihood ot success on the merits 
rn..i been shown with respect to the expelled plaintitts. 
With regard to S-7 ami S-9, the trial court stated thai 
. !er 20 1 ' S C. $ 1415(bi( t students and their pai. its 



or guardians must be provided ;an opportumtv io present 
complaints with respect to anv matter relating to the identifi- 
cation, evaluation, or educational placement ot the child, or 
the prov ision of a tree appropriate education u> Mich child 
That under 20 I SC * I4l5(bi|2i. 1 'whenever such a 
complaint has been received, the parents or guardians shall 
have an opportumtv tor an impartial due process hearing " 
The trial court tound that the superintendent's failure to grant 
S»7 and S-9 impartial due process hearings contravened the 
express provisions ot the EHA The court therefore con- 
cluded that S-7 and S 9 had shown a likelihood ot success on 
the merits ot their claim 

Finally, the trial court tound that the plaint ills had 
suffered irreparable harm in that two vears ot education had 
been irretnevablv lost I he court lurther determined thai an 
injunction was ueeessarv to ensure that plaintitts would be 
provided their rights, even though the expulsions had expired 
at the time the injunction was entered 

STATEMENT OF ISSUES 

In an appeal from an order granting preliminary relief, 
the applicable standard of review is whether the issuance of 
the injunction, in light ot the applicable standard, constitutes 
an abuse ot discretion. 1 Duran v. Salem Inn. hn . , 422 U S. 
922. 95 S.Ct. 2561,45 L Ed.2d(*H {W15):Caiial Author tt\ 
ol State ol Florida. 489 K2d 567 (5th Cir 1974), Therefore, 
in order to decide whether the trial conn abused its discretion 
in entering the preliminary injunction, we must resolve the 
following issues: ( I ) whether an expulsion is a change in 
educational placement therebv invoking the procedural pro- 
tections of ;he EHA and Section 504. (2) whether the l:HA. 
Section 504. and their implementing regulations con- 
template a dual system ot discipline ot handicapped and 
nonhandicapped students. (3) whether the burden ot raising 
the question whether a student *s misconduct is a man i testa- 
tion ol the student's handicap, ts on the State and local 
officials or on the student; (4) whether the EHA and its 
implementing regulations required the local detendants to 
grant S*7 and S-9 due process hearings, and (5) whether the 
trial judge properly entered the preliminar> injunction 
against the State detendants. 



:iM SC * UI5(bHiKh> provide*: 

ihith Die procedure* required hv this section shall 
I'uttiJc. but *ha!! poi be limited u> 

th» 4ti opportunity ! ♦present complamisuithrespccHo 
ai»v mutter rclaitng m the identification, evaluation. »r 
educational pUcemeni ot the child, or the provision ot a 
tree appropriate public education to such child 



» 20 U.S.C. $ I415(b)(2> provides: 

(2) Whenever a complaint has been received under 
paragraph ( I ) ot this subsection, the paremv or guardian 
shall ha\c an opportunity lor an impartial due process 
hearing w Inch shall be conducted bv the Siate educational 
agenev No hearing eomlueted purviani io ihc require - 
menls ol this paragraph shall be eon dueled be an einp!o\ ec 
ot such agc-nev or unit involved in the education or care ol 
the child 

* Prerequisites tor granting ot a preliminary injunction art 
(1) substantial likelihood tiiat plamtill will prevail on the 
merjts: (2 ) uibstanhal threat that plamtill will sutler irrepara^ 
ble injury if miuncnon is not granted. Ol threatened injury to 
plainitll ouiueighing threatened harm injunction may do io 
detendants. and. (4) absence ot disservice to the public inter* 
est it the injunction should be granied Defendants only 
scriouslv challenge ihc trial conn s findings regarding the 
first two prerequisites Aceivdmgly . * e confine our Ji*cus- 
tion to thote element!. 
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DISCUSSION 

Section 5(W o! the Rehabilitation Act and the EH A have 
been the subject ol tnjtcijuent litigation /No reported appel- 
late cavs ileal vviili these acts and the issues presented in the 
•instant case There tore, a review ol these statutes and their 
•fCITTneTit regulations is neeessar> ti> the disposition of this 
controversy. 

Section 504, etlectivc in Florida four months prior to the 
expulsions in question, provides: 

No otherwise qualified handicapped indi- 
vidual in the United States, as defined in Sec- 
tion 706(7) of this title, shall, solely by 
reason of his handicap, be excluded from the 
participation in. be denied the benefits of, or 
he subjected to discrimination under any pro- 
gram or activity receiving Federal financial 
assistance . . . 

Under 29 U.S C. $7P6(7)(B>. a handicapped indi- 
vidual is defined as "an) person who ( I ) has a physical or 
mental impairment which substantially limits one or more of 
such person \s major life activities . . .'\ 

Under the EH A. 20 U.S.C. §1412(1)* and' (5)(B),' 
effective in Honda on September 1 . 1978, a State receiving 
financial assistance under mis Act is required to provide all 
handicapped children a Tree and appropriate education in the 
least restrictive environment. The dchnition ol handicapped 
children under" the EHA is similar to the definition under 
Section 504. 

Florida, and the Hendry County School Board, are 
recipients of Federal lunds under both Section 504 and the 
EHA. The children in this su it are clearly handicapped within 
the meaning of both Section 504 and EHA. The parties agree 
that a handicapped student may not be expelled far jnjscon* 
duciwhich results from the handicapi^ij.jffgjj^w^that an 
expulsion must be accompanied J>y a dejemunanpn as_to 
whether the. handicapped studen£\ misconduct bears a rcla* 
tiOQship to his handicap. From a practical standpoint, this is 



*' ^OUcS.C * 141 2(h provides: 

In order t«> quality for assistance under this subchapter in 
any fiscal vcar. j State shall demonstrate to the Commis- 
sioner that ihc following conditions are met: 

til The State has in effect a policy that assures n\\ 
handicapped children the right to a free appropriate pub.ic 
education 

" 3>USC 5 I4I2(5XB> provides: 

InurdcrioqualiK lorassi*taiwcundcrthissubchapterin 
any fiscal year, a State shall dcmonstraie to the Coniims- 
vioncr that the following conditions are i net: 

(5 1 The State has established , . (B) procedures to 
assure that, to the maximum extent appropriate, handi. 
capped children, including children in public or private 
insiiiutjons or other care facilities, are educated with chit- - 
dren who are not handicapped, and thai special classes, 
separate schooling, o. other removal of handicapped ehil- 
dren from the itgular educational environment occurs only 
when the nature or severity ot the handicap is such that 
education in regular classes with the use of supplementary 
aids and services cannot be achieved satftsfactonJyf ) 
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th^cmJxJij^CiiLai)pcojicli How else would a school board 
know whether it is violating Section MV4» 

Defendant local olttcials argue that thc> complied with 
Section .'SIM. As support tor their position, thev state 'hat 
the> determined, in the expulsion proceedings, tha' the pUn- 
liffs were capable ot understanding rules and regulations or 
right from wrong The) also assert that the) tound, baied 
upon a psychological evaluation, that plaintitfs* handicaps 
were not bchavional handicaps (as it would be if plaint :ffs 
were classified as seriously emotionally disturbed), iherebv 
precluding any relationship between the misconduct and the 
-applicable handicap We cannot agree that consideration of 
the above factors satisfies the requirement of Section 5(W, A 
determination that a handicapped student knew the dttferejice 
between right and wrong is not tantamount to a determination 
inat hisjiiisconduct was or was not a" manifestation of TKts 
hana^pThl 1 SCcotfd pmng ot the school otficialsVju^umVnt 
is unacceptable. Hsscntially, what the school officials assert 
is that a handicapped student's misconduct can never bs a 
symptom of his handicap, unless he is classified as seriously 
emotionally disturbed. With regard to this argument , the trial 
court stated: 

The defendants concede that a handicapped 
student cannot be expelled lor misconduct 
which is a manifestation ot the handicap it- 
sell. However, they would limit application 
of this principle to those students classified as 
"seriously emotional I) disturbed." laahc 
Q^IlLs v icw such a generalization is contrary 
to the emphasis which Congress has placed on 
individualized evaluation and consideration 
of the problems and needs ol handicapped 
students. 

We agree. In addition, the uncontradicted testimonv - 
elicited at r h <; preliminary injunction hearing suggests other- * 
wise. At the hearing, a psychologist testified that a connec- 
tion between the misconduct upon which the expulsions were 
based and the plaintitfs' handicaps mav have existed She 
reasoned that "a child with low intellectual functions and 
perhaps the lessening ol control would respond to stress or 
respond to a threat in the only way that they feel adequate, 
which ma^ be verbal aggressive behavior. " She further tes- 
tified that an orthopedically handicapped child, whom she 
had consulted. 

Iwjould behave in an extremcl) aggressive 
way towards other children and provoke 
fights despite the fact that he was likely to 
come out very much on the short end of the 
stick. That this was his way ot dealing wttn 
stress and dealing with 3 feeling of physical 
vulnerability. He would be both aggressive 
and hope that he would turn off people and as 
a result provoke an attack on him. 

The record clearly belies the school officials' 
contention.' 

First Issue 

With regard to plaintiff S- 1 . the trial court found that the 
school officials entrusted with the expulsion decision deter- 





mined at the disctplinarv proceedings that S-I \ misconduct 
was unrelated to his handicap. The trial court, however, held 
that this determination was made bv school board olfietals 
who I'.tckcd the necessary expertise to make-such a determina- 
tion 1 he trial court armed at this conclusion b> holding thai 
ar, expulsion is a change in educational placement Under 45 
CM.R $l2la53.VaM3) : and 45 OR »H4.35tcU3i/ 
^valuations and placement decisions mn s t be made bv a 
specKtli/ed and knowledgeable group of persons 

I he tnal court's hnding presents the novel, issue m this 
v.rnju whether an expulsion is u change m educational 
placement, therebx invoking the procedural protections of 
both the hHA and Section 504 ot the Rehabilitation Act. In 
deciding this jssue, jhe EH A and SccUon 5U4,aj> remedial 
Mamies, should be broadl) applied and liberally construed in 
lav or ot prov iding a tree and appropriate education to handi- 
capped students. 

The hHA, Section 504. and their implementing regula- 
tions do not pro\ tde this court any directum on this issue. We ~ 
tind the reasoning of the district court inStuart i\ Nappt, 443 
K Supp 1235 (D. Conn. 1978), persuasive. In Smart, a 
child was diagnosed as having a major learning disability 
caused by cither a brain disfunction or a perceptual disorder. 
She challenged the use of disciplinary proceedings which, it 
completed, would have resulted in her expulsion tor par- 
ticipating in a schoolwidc disturbance. The trial court held 
that the proposed expulsion constituted a change in educa- 
tional placement, thus requiring the school officials to adhere 
to the procedural protections of the KHA. In so holding, the 
court stated: 

The right to an education in the least restric- 
tive environment may be circumvented if 
schools are permitted to expel handicapped 
children (without lollowing the procedures 
prescribed b> the EHA) . An expulsion 
has the effect not oni> of changing a student s 
placement, but also of restricting the availa- 
bility ot alternative placements. For example, 
plaintiffs expulsion^ may well exclude her 
frojiLi placement that is appropriate Jor her 
academic and social development. This result 
flic5.iathc4accof.thi: explicit mandate or the 

handicapped a.ct_ wjhich requires that all 

placement decisions , be made in conformity 
w ith a child's right to an education in the least 
ttbtrictive environment. [Citation omitted. J 



45 C . R <? I2ta 533(aK3ipn>videsMipcninempanthat. 

«a« In interpreting evaluation data and in making 
placemen Decisions, each public agencv shall: 

Ot insure ihat the place men I decision is made bv a 
group ot persons, including persons knowledgeable about 
tne Juld. the meaning ot the Evaluation data, and the 
placement options . . 

4$ CI R *84 35(cu3) pmvioes in pertinent pan that: 

tci In mierpreling evaluation data and in making place- 
mem ttectstoiis. a recipient shall (3l ensure that the place* 
mem decision is made b> a group ol persons. 1 deluding 
persons knowledgeable about the child, the meaning ot the 
evaluation data, and the placement options 



443 I. Supp at 1242-43 

We agree with the district court m Stuart, and 1 here ton 
hold that a termination of educational sen ices, occasioned 
b> an expulsion, is a change in educational placement 
thereby invoking the procedural protections oi the f.HA 

The proposition ihat an expulsion is a change in educa- 
tional placement has been cited with approval in Siwrr\ \ 
Wic \ork Stale fiihnatuw Department, 47*) I Supp l,32K 
(\V I), N V (legally blind and deal student that siit- 

lered from brain damage and emotional disorder which mrde 
her self abusive suspended because ot insutiicient statt to 
care lor her), and Doc \ kogvr.4W\- Supp 225 (N D hid. 
1979) (HHA case in which mildlv 'mentally handicapped 
student was expelled for the remainder ot school term tor 
disciplinary reasons pursuant to the procedures provided tor 
all Indiana public school disciplinary expulsions). As stated 
by Ihe district court in Doe \\ ko$cr. our holding that expuh 
sion of a handicapped student constitutes a change in educa- 
tional placement distinguishes the handicapped student in 
that, "unlike any other disruptive child, before a disruptive 
handicapped child can be expelled, it must be determined 
whether the handicap is the cause of «he child's propensit) to 
disrupt. This issue must be determined through the change ot 
placement procedures required by the handicapped act * 
Doc i\ kogcr, 480 b Supp, at 229." 

Second Issue 

The school officials point out thai a group ol persons 
entrusted with the educational placement decision could 
never decide that expulsion is the correct placement tor a 
handicapped student, thus insulating a handicapped student 
from expulsion as a disciplinary tool Thev tort her state mat 
Florida law doc* not' contemplate this result because expul- 
sion is specifically provided tor under Honda law as a disci- 
plinary tool for all students. While the trial conn declined to 
decide the issue whether a handicapped stadent can ever be 
expelled, we cannot ignore the gray areas thai may result if 
we do not decide this question We therefore find that expul- 
sion is still a proper disciplmarv tool under the KHA and 
Section 504 when proper procedures are utilized and under 
proper circumstances. We cannot, however, authorize the , 
complete cessation of educational services during an expul- 
sion period. 

• This opinion does not infringe upon ihe traditional author- 
ity and responsibility ot the local school board to ensure a 
sale school environment. A comment to the regulations pro- 
vides: "While the placement may not be changed, ihis does 
not preclude dealing wuh children who are endangering 
themselves or others M 4.S C KR * 1 2 la 513 (comment 1 
Thus the local school board retains the authorm to remove a 
h Jidtcappcd child from a particular setting upon a proper 
finding that the child is endangering himself or others In 
such case, the child would ot course be remanded to the 
special change ot placement procedures tor reassignmeni 10 
an appropriate placement It is appropriate to superimpose 
this very limited authority, as contemplated by the above 
quoted comment, because nothing in the statute, the regula- 
tions, or the legislative hisior> suggests ihat Congress in- 
tended to remove Irom local school boards— who alone are 
accountable to the entire scliool community — their long 
recognized auhomy aad responsibility to ensure a sate 
school environment. 
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Third Issue 

State defendants focus their attention on the tact that, 
with the exception ol S-l, none ot the expelled plaintiffs 
raised the argument . until eleven months utter expulsion, that 
thc> could not be expelled unless tlw proper persons deter- 
mined that thctr handicap did not bear a causa* connection to 
their misconduct. By this assertion, we assume that State 
defendants contend that the handicapped students waived 
their right to this determination. The issue is therefore 
squarely presented whether the burden of raising the question 
whether a student's misconduct is a manifestation ot the 
student's handicap is on the State and local official.Ooron the 
student. The BHA. Section 504. and their implementing 
regulations do not prescribe who must raise this issue. In light 
ot the remedial purposes of these statutes, we tin d that the 
burden is on the local and State detendants to make this 
dc terminal ion. Our conclusion is buttressed bv the fact that in 
most cases, the handicapped students and their parents lack 
the wherewithal either to know or to assert their rights under 
the EHA and Section 504. 

Fourth Issue 

The next issue is whether the EHA and its implementing 
regulations required the loc; \ detendants to grant S-7 and S-9 
due process hearings School officials suggest that because 
S-7 and S-9 had voluntarily withdrawn from school, they 
were not entitled to due process hearings. They also suggest 
thai the conference olfered by the superintendent was an 
adequate substitute for ihe due process hearings. They cite 45 
C h R 12 1 a. 506'" as support tor their argument. Under this 
regulation the ^Department ot Health. Ldttcatinn. and Wel- 
fare (HbW) (Health and Human Resources}, states in a 
vomnicnt that mediation can be used to resolve differences 
between parents and agencies without the development of an 
adversarial relationship. The Justice Department, as amicus 
curiae, and the trial court, point out that under 20 U.S.C. 
$ 1415(b)(1). parents and guardians ot handicapped children 
must have "an opportunity to present complaints with re- 
spect to anv mailer relating to the identification, evaluation, 
or educational placement of the child or the provision of a 
free appropriate public education to such child, " The statute 
also states, in Section 1415(b). that "whenever a complaint 

»• The comment to 45 (' 1 : R i2la.5()6 implementing 20 
USC SI4l6(bH2>pn»\H!e*: 

Cotnmtut: Many Slates have pointed to the success of 
using mediation as ail intervening step prior :o conducting 
a formal due process hearing. Although the process of 
mediation is not required b> the statute or these regit la- 
in »ns. an agctuv nia> wish to suggest mediation in disputes 
concerning the idcitiiliiation. evaluation, and educational 
placement of handicapped children, and the ,-roviston ot a 
ta*e appropriate puhlk edut at ion io those children Media* 
lions nave been conducted by members ol Stare educa- 
tional agencies or local educational apenev personnel who 
were not previously imolv d m \W panieular case In 
mans »jves. methatioti leaits to resolution ot ditlerenees 
between parents and agencies vuthout the development ot 
an adversarial rclati nship and with minimal emotional 
stress However, mediation mav in* be used to denv or 
delay af>arcnf\ ngh s under this subpart 
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has been received under paragraph 1 1 lot this subsection, the 
parents or guardian shall have mi opportunity lor an impartial 
due process hearing No exception is made for handi- 
capped students who volunianlv withdraw from school or 
prev iousIv agree to an educational placement With rcgar t to 
detendants* argument under 45 C> R. $ I2la.506, HliW 
states in the same comment that mediation may not be used to • 
den> or delav a parent's rights under this subpart. In the 
circumstances, the tnu! judge correctlv found ;hat plaintiffs 
S-7 and S-^ were entitled to due process hearings. 

Fifth Issue 

State defendants advance three arguments that deserve 
comment First, thev assert thai the trial judge erred in 
analw.ing Section 504 in light ot the Supreme Court'.; deci- 
sion tn Southeastern Communis (7'//rj?r » Davis, 442 U.S. 
397.99S.Ct 236l.(i»LEd 24980(1979). In thai case, the 
issue was whether Section 504. winch prohib ts discrimina- 
tion against an otherwise qualified handicapped indiviiual 
enrolled in a r-cdcrally funded program, solely by reason of 
his handicap, forbids professional schools Irom imposing 
physical qualifications for admission to thctr clinical training 
program. The Supreme Court held that Section 504 did not 
forbid professional schools from imposing physical qualifi- 
cations tor admission Without discussing Southeastern any 
further, it is clear thai it does not appl\ to this case. Physical 
qualifications are not at issue in (his case funhennort. we 
do not deal here with a professional school. 

Secondly. State defendants argue that the trial court 
erred in imposing the HI A as a requirement at the tuneol the 
expulsions because the HI A wasnoi cttcciive in Honda until 
September I . I97S 1 he trial conn did not impose the EHA 
as a requirement at the time ot the expulsion The court tound 
that the expelled plaintiffs became entitled to the protections 
of the EHA on September 1 . 1978 As such, the expelled 
plaintiffs became entitled to a tree and appropriate education 
in the least restrictive environment In tact, under 20 U.S.C. 
§14 12(3), 11 because plaintiffs were not receiving educa- 
tional services on September I. 1978. they fell within * 
special class of handicapped students entitled to priority 
regarding the provision of a free and appropriate education. 
The only way in which the expulsions dould have continued 
as of September 1. 1978. ts if a qualified group of individual* 
determined that no relationship existed between the plain- 
tiffs' handicap and their misconduct. Furthermore. Sec- 
tion 504, effective at the time of the expulsion*, provides 
protections and procedures similar to those of the EHA.Sf^ 
North i. District cf Colwibio Board of Education. 471 F. 
Supp. 136 (D. D.t\ 1979) 

Finally, the State officials argue that the thai court 
improperly entered the injunction against them. They auert 

" 20 U S.C § I4I2(3> provide! in pertinent pan that: 

tn order to qualify lor assistance vri'.-r this subchapter in 
any ttscaf vear. a Stale shall demonstrate io the Commis- 
sioner that the following conditions are met. 

(3) The Stale lus established priorities lor providing a 
free appropriate public education io ail handicapped chil- 
dren . . . first uuh respcti io handicapped children who 
are not receding an fducationl ) 
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ihac they lacked the authority to intervene in the expuliion 
proceedings because disciplinary matters arc exclusively 
tot.4. While this argument may he true regarding nonhandi- 
capped students, it is inapplicable to handicapped students 
Expulsion proceedings arc of the type that may serve to deny 
an education to those entitled to it under the EHA. Under 20 
I .S.C. $ 1412(6). the State educational agency is: 



[Responsible for assuring that the require- 
ment of this subchapter be carried out and 
that all educational programs for handicapped 
children within, the State, including all such 
programs administered by any other State or 
local agency, will be under the general super- 
\isk>n of the persons responsible for educa- 
tional programs for handicapped children in 
the State educational agency and shall meet 
educational standards of the State educational 
agency. 



Clearly, the state officials were empowered to intervene in 
the expulsion proceedings under 20 l.S.C § 1412(b) 

CONCLUSION 

Accordingly, we hold that under the EHA. Section SiM 
and their implementing regulations: ( I ) betorc a handicapped 
student can be expelled, a trained and knowledgeable group 
of persons must determine whether the student s misconduct 
bears * relationship to his handicapping condition; (2) that an 
expulsion is a change in educational placement thereby in- 
voking: ihe procedural protections of the EHA and Sec- 
tion 504; (3) that expulsion is a proper disciplinary tool under 
ihe EHA and Section 504, but a complete cessation of cduca- 
tionat servicers not: (4) that S-7 and S-9 were entitled to due 
process hearings: and (5) the trial judge properly entered the 
preliminary injunction against the Slate defendants In the 
circumstances, the trial judge did not abuse his discretion in 
entering the injunction. 
AFFIRMED. 
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Community (II.) I nil School District Number 300 
March 19, 1980 

Complaint alleged school district denied handi- 
capped student FAPK as result of expulsion. District 
took position that hchawoi ot student which led to 
expulsion (vandali/ini* school huses)had nothing todo 
with his exceptionally, that he had been totally 
mainstrcamed and should he treated as a regular 
student. 

HELD, expulsion of student resulted in total denial 
of FAPE. District violated Section 504 by not timely 
reevaluating student before expulsion. Under Reg. 
121a. 534(b). an LEA must reevaluate at least every 
Arte years, upon parental or teacher request, or when 
warranted. Since student ,had not been reevaluated 
prior to expulsion, which constituted significant 
change in placement, district had no data upon which 
to base an appropriate placement or its assertion that 
student \s behavior had nothing to do with his handicap. 
The expulsion hearing held prior to the expulsion did 
not meet due process requirements of Section 504. 
Parents must be provided an opportunity for due proc- 
ess hearing after reevaluation if dissatitied with place- 
ment. District's contention that student had been to- 
tally mainstreamed due to removal from L.D. resource 
services was without merit due to fact district failed to 
conduct an evaluation before discontinuing service, 
Reg. 84..<5tat OCR additionally found that IEP de- 
veloped for student did not contain statement of short- 
term instructional goals as required ; hy Reg. 12 la. 34b. 
and that district had not prov ided >tudcnt with counsel* 
ling services set fotth in first evaluation. District was 
requested to reevaluate student's placement, revise its 
suspension and expulsion procedures, and assure that 
student would receive tutoring for time lost by 
expulsion. 
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Corinth Municipal Separate School District 
* June (, 1980 



Parent alleged thai school district discriminated 
against student on basis of race and handicap in admin- 
titration of disciplinary sanctions. 
, HELD, although allegation of racial discrimination 
could not be substantiated, school district violated 
1504 in its evaluation, placement, and suspension of 
student. First, district identified student as having pos* 
siMe handicapping condition in November, 1978 but 
failed to initiate required preplacement evaluation until 
one year later, not a "reasonable time" under §504. 
Second, student was temporarily placed in EMR pro- 
gram, asaltemative to more severe disciplinary action, 

* ^°^ X P 1 ^ 5 "* 1 * 011 of preplwement evaluation or 
. Wr. By moving student from regular class to EMR 
program without taking appropriate procedural 
safeguards, district could not determine whether EMR 
y£ .;*-! «aas would be least restrictive environment for pupil. 

* Tfo&> district assumed student was handicapped by 
\ x ; placing him in EMR class. Therefore, by suspending 

; student subsequent to that placement, and subsequent 

* i tohisjdentification as qualified handicapped student in 
\* " . l9 J*. dis,ric * violated §504 and State procedural 
. ; • - aafepiards; under State law, district was prohibited 

. J 001 4us P cndin 8 an y handicapped studdnt for more 
? ; . than three days, and then only if behavior constituted a 
threat to others or an emergency, while under 5504 

* I!!?? 01 Wa$ ob,i S aled 10 determine whether behavior 
leading to suspension was related to handicap and 
whether current placement and subsequent removal 
were appropriate. Moreover, district violated § 504 by 
ftUmg to notify parent of right to challenge suspension 
uuough due process hearing. To remedy violations, 
district was advised to evaluate and reinstate student, 
provide for parent's participation in evaluation and 
placement, and provide compensatory assistance, in. 
eluding tutorial and summer programs, to overcome 
effects of discrimination. 
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Fayette (MO) R-IH School District 
October 18, 1978 

den C fe?^r 3 !„H ,,CgCd ci « h,h -8«de child was 
LS7.n5f ""J ,p Pf°P na,r P ub »c education when 
l£A fiuled o acknowledge child's handicap and pro 
vide educational program suitable to his needs and 

2Snn£ ,e ?r him / r ° m ^ ^disruptivebetv or 
^P««nantfurtherma,ntained that expulsion hearing 
^^"Wnatedue piocew under §504 
. HELD. LEA vjolated § 504 and Reg. 84.33 bv fail. 
MJg to make any attempt to identify child's special 
educauon needs or recommend appropriate placement 

nwdtcapped as defined under Reg. 84 3(i) and that 

iSS^ VS P^Wems w re re £ 

to this handicap. LEA further violated § 504 andRef 

TtL??**?? I" PCR 'nation No." 

tn^Z eX ? e,,ed ? hi,d from sch001 provid- 
lag either an impartial hearing or due process revii° 
procedures. Compliance with EH A, 20 U S C S 141 s 
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tower Snoqualmie Valley School District No* 407 
September 24, 1980 



Official with Washington Association for Children 
with' Learning Disabilities brought complaint which 
ailcged school district violated § 504 by: < I ) requiring 
students to participate in Saturday Allernalive-io- 
Suspension Program when >uch-progra4U-wais-nuUru.. 
eluded in lEPs, (2) making access to student records 
contingent on paying foe, (3) taking retaliatory action 

k against handicapped students by suspending them in 
direct relation to parents seeking theii right*. 
(4) suspending/expelling students without taking into 
consideration handicapping condition, (5) failing ti> 

' notify parents of district's duty to provide K\PE and 
ignoring requests for due process hearings ,md i6i 
failing to follow required evaluation and placement 
procedures. 

HELD* investigation of first three allegations 
showed no violation of $504 because lit evidence 
demonstrated parents* awareness thut Saturday 
Alternative-to-Suspension Program was optional, not 
required; (2) fees charged parents were lor copies of 
records, not for righ: to inspect flies: and (?) OCR 
could not corroborate thut district was suspending stu- 
dents in direct relation to parents seeking rheir right- 
However, because it was impossible for OCR to de 
termine whether violation occurred since district de- 
$\ V" strayed discipline records at end of year, district was 
• advised to retain files for at least three years in order to 
meet {504 requirements. OCR did find that district 
violated f 504 by: (4) not differentiating between 
\ ' handicapped and nonhandicapped students in terms of 
tmftns&on and corpora) punishment; OCR informed 
district it had to include in its discipline procedures a 
probes* for determining whether studdqfs inappropri- 
ate behavior leading to suspension or punishment was 
cawed by a handicap; (5} failing to notify paxnt* on at 
least an annual ba>is of its duty to provide a FAPE, 
requiring mediation before scheduling due process 
hearings, and (6) failing to properly implement lEPs 
aad failing o provide parental notification of pro* 
cedaal safeguards concerning evaluation and 
. placemen. 
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Seattle (WA) School District No. I 
October 16, 1980 

**■' 4 it ^° m P ,ftinant d'**^ that school district violated 
" * 504 because of its suspension and expulsion pcoce- 
* dures for handicapped students. ^ 

HELD, district violated 8504 by suspending/ 
expelling 323 special education students during 1977- 
78 and.1978-79 school yearsJbr indefinite p eriods sL 

and preplacement confextnci^orwoviding due process 
Investigate u^aOT^sHcfs jirf- 
. K^cdledforpre^disciplinaiy conference to determine' 

. whether student's disruptive behavior was related to* 
handicapping condition or result of inappropriate 
placement. However, procedure was insufficient to 
meet requirements of Reg. 104.35; 75 percent of $tu- 

. dents sampled were not provided appropriate evalua- 
•* ... tion conference while 25 percent were not provided 
any conference. Moreover, of 75 percent who did 
attend conference, in 40 percent of cases, no determi- 
nation was made as to whether reason for expulsion 
was related to handicap and, m cases where it was 
determined that behavior was related to handicap, 
specific program changes recommended by conference 
participants were not implemented. On issue of due 
process safeguards, district failed to provide student? 
and/or parents with advance notice that it was con- 
templiting a placement change and, although a) 1 stu- 
dents or parents received written notice of district's 
intent to expel, none of notices indicated that student's 
removal from school constituted a placement change or 
that revaluation and placement conferences had or 

, » not taken place. District was advised to review its 
procedures; specifically, to respond to seriously dis- 
. nipcive behavior through use of emergency removals 
or short-term suspensions and to insure that student 
excluded for more than 10 days out of school year be 
reevaluated a.id placed as soon after removal as 
possible. 
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Community <IL, Unit School District Number 300 
March 19, 1980 

Complaint alleged school district denied handi- 
9 capped student FAPE as result of expulsion. District' 
took position that behavior of student which led to 
expulsion (vandalizing school buses) had nothing to do 
with his exceptionality, that he had been totally 
4 mainstreamed and should he treated as a regular 
student. 

HELD, expulsion of student resulted in total denial 
of FAPE. District violated Section 504 by not 'imely 
reevaluating student before expulsion. Under Reg. 
I21a.534(b). an LEA must reevaluate at least every 
three years, upon parental or teacher request, or when 
warranted. Since student had not been reevaluated 
prior to expulsion, which constituted significant 
change in placement, district had no data upon which 
to base an appropriate placement or its assertion that 
student's behavior had nothing to do with his handicap. 
The expulsion hearing held prior to the expulsion did 
not meet due process requirements of Section 504. 
Parents must be provided an opportunity for due proc- 
ess hearing after reevaiuation if dissatified with place- 
ment. District's contention that student had been to- 
tally mainstreamed due to removal from L.D. resource 
. services was without merit due to fact district failed to 
conduct an evaluation before discontinuing service, 
Reg. 84.35(a). OCR additionally found that IEP de- 
veloped for student did not contain statement of short- 
term instructional goals as required by Reg. 12U.346, 
and that district had not provided student with counsel- 
ling services set forth in first evaluation. District was 
requested to reevaluate student's placement, revise its 
suspension and expulsion procedures, and assure that 
student would rrceive tutoring for time lost by 
• expulsion. 



Theodore \ |. In that complaint MtM faHeted 

that the Community Unit School District No. 300 (here- 
inafter referred to as the District) has denied Theodore, a 
special education student, a free appropriate education as a 
result of his expulsion. Reg. 84.33(a) of the regulations 
implementing Section 504 of the Rehabilitation Act of 197* 
29 U.S.C. 5794. 45 C.F.R. Reg. 84.33(a) states that recV 
pients: 

shall provide a free appropriate public educa* 
tion to each qualified handicapped person 
who is in the recipient's jurisdiction, regard- 
less of the nature or severity of the person's 
handicap. 

Similarly, Reg. 8435(a) requires: 

a recipient that operates a public elementary 
or .secondary education program shall conduct 
an evaluation of any person who, because of 
hfs handicap, needs or is believed to need 
special education or related services before 
taking any action with respect to the initial 
placement of the person in a regular or special 
education program and any subsequent .w<;- 
nijhwit change /// nhurmcnt. (Emphasis 
added.) 

Pursuant to such enforcement responsibility this Office 
conducted an investigation, which included information pro- 
vided by your District and information gathered b> a member 
of our staff during the on-site visit. As a result of this 
investigation, we have determined th*< the Dundee (HI.) 
Community Unit School District is failing to comply with 
Section 504 of the Rehabilitation Act of 1973 regarding its 
provision of free appropriate educational services to Theo- 
dore and other handicapped students -suspended/expelled 
without the procedural safeguards provided by Section 504. 
This letter sets forth a summary of our determinations. 



Dr. Robert W. Trevanheii / 
Superintendent , . 

Community Unit Sthool 

District No. 300 
405 N. Sixth Street 
Dundee, Illinois 60118 

Re: V-80-1018 

This is to inform you of our determination with respect 
to the complaint filed by Mis | ] on behalf of her Mm 



I. 

Evaluation Procedures 
A, Reevaiuation ^ 

Examination of Theodore's schooi records *hows that 
Theodore has not been given an evaluation since Feb- 
ruary 28, 1976. Mrs. [ J alleges that she has asked for 
a reevaiuation on several occasions but that the District said 
she would have to pay for it. There is no written evidence to 
substantiate Mrs. [ J's request for a reevaiuation. 
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Reg. 14. 35(d) of the Section 504 Regulations requires 
the Recipient to: 

provide periodic rtevaJmtioas of students 
who have been provided special education 
and related services. Rec valuation procedures 
consistent with the Education for the Handi- 
capped Act (EHA), 20 U.S.C. § 1401 */ seq. > 
h one means of meeting this requirement. 
<EHA\ implementing Regulation requires 
that a reevahiatkm be given ar least every 3 
yean or anytime at parental or teacher request 
or if warranted. (45 C.F.R. Reg. 
121a.534(b)) 

Based on the above* the preponderance of the evidence 
established that the District has violated Reg. 84.35(d) by not 
providing Theodore ( ] a tin* Jy revaluation. The 
District is required to evaluate handicapped children every 3 
yean; Theodore's last evaluation was over 3 years ago at the 
time of his suspension. 

B. Development oflEP 

Our investigation further revealed that Theodore 
t J was last provided an individualized educational 
program <IEP) April 8, I97v. In reviewing this IEP we found 
that it did not include a statement of shorMemi goals. 

Section 1401(19) of the EH A defines an>^ specifies the 
required contents of an IEP. An appropriate IEP must 
include: 

(A) a statement of present levels of educa- 
tional performance^ Mich child, (B) a state- 
ment of annual goals, including, short-term 
instructional objective, tC) a statement of the 
specific educational services to be provided to 
such child, and the extent to which such child 
will be able to participate in regular educa- 
tional programs, (D) the projected date for 
initiation and anticipated duration of such 
services, and (E) appropriate objective 
criteria and evaluation procedures and 
schedules for determining, on at least an an- 
nual basis, whether instructional objectives 
ait being achieved. {See also 45 C.F.R. Reg. 
12U.346) 

Section 9.l8a(4) of The Illinois Rules and Regulations 
To Govern the Administration and Operation of Special 
Education at Section 9. I8a(4) is identical to the above quoted 
icction of EH A. 

Reg. 84.33(b) of the Section 504 Regulations- defines 
the appropriate education as the provision of regular or spe- 
cial education and related services that are designed to meet 
individual educational needs of handicapped persons as 
adequately as the needs of the nonhandicapped are met . Reg. 
•4.33(b)(2) states that one means of meeting this standard is 
implementation of an IEP developed in accordance with 
EHA. Where a district is providing services to a handicapped 
stttdent pursuant to an IEP, and pursuant to the Illinois 
Special Education regulations. Section 504 compliance re- 
writes that the IEP conform to EHA requirements. 
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The IEP contained in the file of Theodora I |, 
dated April 8, 1979, does not comply with the requirements 
of EHA in that it does not contain a statement of short-term 
instructional objectives. Therefore, it does not comply with 
the requirements of Section 504. 

Based on the preponderance of the evidence as set forth 
above, we find the District in violation of Section 504 of the 
Rehabilitation Act of 1973 for nqt^providing an appropriate 
IEP to Theodore ( ). 



II. 

Placement Procedures 

A. Placement Change Resulting from Mother s Request 

The School District h«u stated that Theodore has not 
been receiving Learning Disability tL.D. ) Resource services 
since September, 1979 because ot Mr$£ | fs verbal 
demand that Theodore not be required to attend. Mrs. 
[ ] concurred that she did want Theodore cut of the 
L.D. Resource room because of his complaint that he was not 
receiving any instruction. There is nothing in Theodore's 
record to substantiate what Mrs. ( |'s reasons were 

It should also be noted that according to the District 's 
Special Education Department manual of page 42 tl979j a 
staffing is required before a chance in placement. Reg. 
84.35(a) of the Section 504 Regulations requires that before 
taking any action which amounts to a significant change in 
placement an evaluation must be conducted. 

There is no evident ihat the District conducted such an 
evaluation before discontinuing L.D. Resource services to 
Theodore ( |. Upon discontinuance ot these services 
Theodore ( • I no longer received any special education 
services. This constituted a significant change in placement. 
prirMo which the District was required to conduct an evaluu* 
tion. Therefore, the weight of thy evidence establishes that 
the district violated Section 504 by not conducting an evalua- 
tion before discontinuing L.D. services to Theodore 
{ J. (45 C.F.R. Reg. 84.35 4 a)> 

B. Expulsion l 

Theodore [ \. a sophomore student at Crown 
High School, whs suspended on October 9. 1979 for \an-^ 
dalizing school buses on school property . which took place tu 
September. 1979. Theodore was subsequently spelled on 
October 22. 1979 until September 1^80. Until that time 
Theodore h.td been classified as a special education student, 
enrolled in the Learnine D. .aotlities Resource program since 
1976. 

The District has justified Theodore's expulsion on the 
premises that Theodore's behavior had nothing to do with bis 
exceptional characteristic (a minor auditor) memor) pmh« 
lem) and that the Illinois Rules and Regulations To Govern 
the Administration and Operation of Special Education intent 
is to establish parity between the handicapped and nonhandi 
capped students for behavior that they can control. 

The District also took the position that fheodoic *.i^ 
'•totally mainstreamed/' not using the L.D. Resource facil 
ity am! should be treated the same as regular studenu 
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In analyzing the last cwccrtion of the District it should 
be noted that the fact that Theodore was no longer receiving 
L:D. Resource services did not change his Special Education 
clarification. This classification cannot be changed prior to 
revaluation determining that he no longer required such 
services. iSee 45 C F.R. Reg. *1.35(a) ) Therefore, because 
he**s still clarified as a Special Educa ion student, Theo* 
**e [ J %as entitled to a revaluation before any 
significant change in placement. 

Theodote'sexpulsion constituted a change in plavement 
which resulted in a total denial of a free appropriate educa. 
lion. Before such a drastic change a revaluation was re- 
quired. Theodore was entitled to remain in his present place- 
ment (at the Crown High School) pending a reassessment or 
revaluation of his special education needs. 

The fact that an expulsion hearing was held prior to the 
expulsion does not discharge the District's ^responsibility 
under Section 504. Without a timely revaluation ihe District 
*d not have adequate data to determine the appropriate 
placement for Theodore f J. Expulsion is inappropri- 
aietefocereevaluation. K v 

Baaed on the weight of the evidence we find the District 
has not complied v/ith Section 504 of the Rehabilitation Act 
*ftd Reg. 84.35(a) of its implementing, regulations. 

Moreover* the District took this action in the absence of 
both the results of a time.y reevaluation and an evaluation 
prior to discontinuing L.D. services, a significant change in 
placeiuent. Therefore, the District did not have the required 
information to determine the relationship between the stu- 
dent's handicap and hisfcehavior. Additionally, this behavior 
took place in the absence of recommended counselling ser- 
vices as noted below. 

III. 

Provision of Services 

In his first evaluation, dated April 5. 1977. it was rec- 
ommended that Theodor-f receive counselling services to 
assist him in avoiding the influence of * 'friends who were not 
achievers/* The complainant states that Theodore has not 
received such services There is no evince in Theodore's 
file that he received counselling services. 

Based on the preponderance of the evidence we find the 
District in violation of Section 504 for not providing appro- 
priate related aids and services as required by the Section 504 
Regulations. 45 CF.R. Reg. 84.33(a). 

IV. 

District's Polky on Suspensions and Expulsions 

In regard to the District's draft copy of Special Educa- 
tion Procedures and Policies, the section on Suspensions and 
Expulsions should be revised to comply with Section 504 of 
the Rehabilitation Act and Reg K4.33(a)of its implementing 
regulations. 

As stated above, suspension of a handicapped student is 
a change in placement for which a staffing is required. The 
District's rules mcrcl) aftord the parent a due process hear- 
ing Such a hearing is inappropriate prior to a staffing. A due 
process hearing is appropriate after a staffing if the parcul is 
dissatisfied with the placement. 



In summary, we find that the Community {Jnit School 
District No. 300 has denied rhcodorc ( J a free appro- 
priate education in violation of Section 504 of the Rehabilita- 
tion Act of 1 973. 29 U.S.C. § 794, because of the following: 

1. Failure to provide a timely reevaluation which is 
required every three years; 

2. Failure to provide an appropriate Individualized 
Educational Program (IEP) to conform with EHA 
standards; Ted's last IEP did not include a statement 
of short-term instructional objectives. 

3. Failure to conduct an evaluation before a change in 
placement. L.D. services were suspended (at Mrs. 
( J\s request). 

+ 4. Failure to let Theodore remain in his present place- 
ment pending a reassessment or reevaluation of his 
special educational needs; expulsion represented 
total denial of placement. 

This Office is requesting that you provide us with a 
report within 30 days of the date of this letter regarding the 
following: 

1 . The provision of a reevaluation and placement in the 
least restrictive environment for Theodore | j 
in accordance with 45 CF.R. Regs. 84 31 84 \S 
84.36. 

2. The revision of the Suspension and Expulsion pro- 
eedures as cited in Section IV of this letter. 

3. Assurance that Theodore ( | will be provided 
additional tutoring lor the lime he has lost (in school) 
by the expulsion. 

You have 30 days to produce evidence refuting our 
finding, if you so desire. You also have the opportunity to 
discuss these findings personally with this Office if you 
notify us within 10 days of the date of this letter. You should 
also be aware that wc are notifying Mrs. [ | 0 f our 

determination. 

Reg. Z A > 1 of the regulaiion implementing Section 504. 
45 CF.R. Reg. 84.61 . adopts and incorporates the Title IV 
procedural regulations contained at 45 CF.R Reg 80 6- 1 
80.11 and 45 CF.R. Reg. -81. In accordance with Reg. 
80.7(d) of the Title VI Regulation. 45 CF.R. Reg. 80.7(d). 
this Office wishes to obtain voluntary compliance, if possi- 
hle. 

This letter is not intended and should not be constrt jd to 
cover any other complaints under Section 504 of the Re- 
habilitation Act of 1973 which may -xtsl in your School 
District and which are not specifically iHscussed herein. 
Also, please be aware under the freedom of Information Act 
5 U.S.C. 552. 45 CF.R. Part 5. it is ihe policv of the Office* 
for Civil Rights that copkvs of this letter and related materials 
may be released upon request 

If you have any questions. "k-a se do not hesitate to 
contact Mr. Lawrence P. Washing..^. Director. Elemental 
and Secondary Education Division at (312) 353 2540. 

Kenneth A Mines 
Director 

Office for Civil Rights 
Region V 
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Corinth Municipal Separate School District 
June 6, 1980 



Parent alleged that school district discriminated 
againsbstudcm on basis of race and handicap in admin- 
istration of disciplinary sanctions. 
HELD, although allegation of racial discrimination 
# could not be substantiated, school district violated 
c 5504 in its evaluation, placement, and suspension of 
student* First, district identified student as having pos- 
sible handicapping condition in November, 1978 but 
failed to initiate required preplacc'ment evaluation until 
3 one year later, not a "reasonable time" under § 504. 
Second, student was temporarily placed in EMR pro* 
gram, as alternative to more severe disciplinary action, 
without preparation of preplacement evaluation or 
1EP. By moving student from regular class to EMR 
program without taking appropriate procedural 
safeguards, district could not determine whether EMR 
class would be least restrictive environment for pupil. 
Third, district assumed studefit was handicapped by 
placing him in EMR class. Therefore, by suspending 
student subsequent to that placement, and subsequent 
to his identification qualified handicapped student in 
1978, district violated §504 and State procedural 
safeguards: under State Saw. district was prohibited 
from suspending any handicapped student for more 
than three days, and then only if behavior constituted a 
threat to others or an emergency, while under §504 
district was obligated to determine whether behavior 
i leading to suspension was related to handicap and 
whether current placement and subsequent removal 
were ippropriate. Moreover, district violated § 504 by 
failing to notify parent of right to challenge suspension 
through due process hearing. To remedy violations, 
district was advised to evaluate and reinstate student, 
provide for parent's participation in ^valuation and 
placement, and provide compensatory assistance, in- 
cluding tutorial and summer programs, to overcome 
effects of discrimination. 



Dr. O.Wayne Gann 

Superintendent 

Corinth Municipal Separate School District 

212 Chambers 

Corinth. Mississippi 38834 

Re No. (W80-I028 

This is to notify you that we have completed our investi- 
gation of the above complaint against \our school district 
The complainant alleged discrimination on the basis of race 
and handicap in the suspension of her son trom school 



Wc have determined that the district did not v mlate Title 
VI of the Civ il Rights Act ol 1 964 in that race w not a factor 
in the suspension of [ K the complainant's v>n As you 
know, wc are currently investigating another complaint al- 
leging systemic discrimination on the basis ol race in the 
administration of disciplinary sanctions against black stu- 
dents Our letter of findings will be released upon completion 
of our investigation of that complaint 

Wc have determined that the distric! violated $504 of 
the Rehabilitation Act ol 1973 in the evaluation, placement, 
and subsequent removal of I |. a handicapped student, 
from school. 

Wc arc enclosing a statement of findings that lists the 
specific violations, cites the regulations of $504 that apply, 
and stipulates the requirements necessary to correct the 
violations. 

As you know, our office is under court order to revolve 
in vestigations under strict t imef ramcs °thc order prov ides for 
a period of 90 days to negotiate compliance following a 
determination of noncompliance, if wc are unable to 
negotiate voluntary compliance, the order requires that ad- 
ministrative enforcement action be initiated by the Depart- 
ment within an additional 30 day.s We must remind you that 
failure to correct the violations cited can lead to eventual loss 
of Federal financial assistance to the district. 

In order to meet the terms of the court, wc request that 
you submit, within' 30 days of the date of this letter, the 
district's plan to correct the §504 violations 

Under the Freedom of Information Act ^tt may be neces- 
sary to release this document and related correspondence in 
response to inquiry. 

The Office for Civil Rights remains willing at all times 
to assist the district to achieve compliance through voluntary 
means. If you have any questions, or if wc can offer any 
assistance, please do not hesitate to call Mr. W. Lamar 
Clements. Director. Elementary and Secondary Education 
Division, at area code (404) 221-5930. 

William E. Thomas. Director 
Office for Civil Rights 
(Region IV) 

Statement of Findings for 
Corinth Municipal Separate School District 
Corinth, Mississippi 

A desk investigation of the Corinth MSSD was con- 
ducted beginning on January 10. 1980. in response to a 
complaint of discrimination. The complainant, Ms. 
[ ], alleged that the district discriminated against 
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f |. on the basis of race and handicap in the administra- 

turn M disciplinary sanctions. 

Our office has concluded from the information provided 
h> the complainant and the district that there is no violation ol 
Title VI I of the Civil Rights Act ot 1964. Our decision is based 
on the fact that the allegation ot differential treatment on the 
basis ot race is not valid because, although | | was the 

onl\ student suspended, the other student involved in the 
lighting incident is black Wc have, therefore, determined 
that nice was not a factor in his suspension. 

Wc have determined that the district is in violation of 
* 504 ot the Rehabilitation Act of 1973 and its implementing 
Regulation oecau.se of its failure totake appropriate actions m 
the ease ol | | prior to: (I) initial placement in the 

district's educable mentally retarded program; and. (2) plac- 
ing him on indefinite suspension. Specifically, the district 
tailed to take the following actions in violation of Regs. 
104.33. 104.34 and 104.35 of i.te Regulation: 

a. Conduct a pro-placement evaluation and a revalua- 
tion as required by Reg. I04.35(a)(b)( I ) and (2). and 
(d). 

b. Make the placement decision as required bv Rcc 
104.35(c). 7 h 

e. Develop an educational program designed to meet 
the individual needs of | ). Reg. 104.36(b). 

d. Ensure that | |. a qualified handicapped stu- 

dent, was provided an educational opportunity in the 
least restrictive environment. Reg. 104.34(a), <b>. 

A copy of the Regulation implementing §504 is en- 
closed tor your convenience. 

'I he bases for our findings arc as follows: 



I 



Initial placemen! 



The district tailed to take appropriate actions prior to 
I ] s initial placement in violation ot Regs. 104.33. 

104.34 and 104.35 of the Regulation as follows: 

Reg. 



a. Conduct a pre -placement evaluation 
104.35(a)(b;(l) and (2). 



I ] was identified as having a possible han**' .ap- 
pmg condition on November 7. 1978. 

Discipline records, interviews with school officials, and 
Mr. Seat, Counselor. Trmberhills Mental Health Center, 
confirm that ( ] was identified as having a possible 
-behaviorar problem, and that he had been receiving coun- 
seling at the Timberhills Mental Health Center, at the request 
of the school district 

Special education records show that | ] exhibited 

weakness in the following areas: 

( 1 ) ' 'Social interaction with teachers or other children 
— aggressive behavior*' 

(2) 'Emotional — daydreams and sleeps" 

(3) '•Academics — Reading, numbers and spelling" 

(4) "•General classroom behavior (aggravates and 
picks on peers)" 

The Special Education Report also shows that in learn- 
ing strategics! Jcxhibitedthe following performance: 



( 1 ) Pencil and paper activ itics 

(2) Listening and speaking 
activities •fails to partici- 
pate m oral activities" 

(3) Listening and motor 
activities 'sleeps 
through class dis- 
cussions" 

(4) Reaction to new 
activities 

(5) Reaction to failure 

(6) Questions 

(7) Strengths 

(8) Weaknesses 



poor 
av erage 



POOl 



poor 

usuallv ignores 

does not have 
questions 

recognizes basic 
sight words 

very poor reading 
Helsons Reading Test 
vocab: 3 8 
paragraph: 3.0 

Stanford Binct 
Total 3 I 



(9) Grades 
(10) Weaknesses 



1st 2nd 
C C 

Mulnplieation 
t deletions 

advance problems 



3rd 



The above assessment was made one vear after be had 
been idcniihcd as a handicapped s.tulent and consent was 
given to conduct a comprehensive evaluation The Special 
education report shows that he remained m the regular 
academic program although he was tailing in three out of four 
major academic subjects. The results of this assessment and 
I J s discipline record are evidence that the regular 
academic setting was inappropriate and that there did exist a 
critical and immediate need for a comprehensive evaluation 
to determine appropriate placement tor [ ]. 

The dual consent form, signed bv the parent on 1 1/9/78 
shows that | ) was identified as a possible handicapped 
student three months prior to receiving an indefinite three- 
month, end-of-thc-year suspension Special Education rec- 
ords show that the evaluation process was not initiated until 
1/22/79. Special Education records also show that the school 
counselor recommended on 1/22/79 that an additional evalu- 
ation be considered to "rule out the existence of social 
maladjustment problems. 1 ' There is no ev idencc to show that 
such an evaluation was conducted. 

The district officials maintain that ( ] was never 
officially designated as a handicapped student on State rec- 
ords because the evaluation process was not completed 

The Regulation (Reg. 104 3<j>) defines a handicapped 
person as any person who (i> has z physical or mental im- 
pairment which substantially limits one or more life ac- 
tivities, (ii) has a record of such impairment, or (in) is 
regarded as having such an impairment. Our office has de- 
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icmuncd thai when 1 * ) was identified as a qualified 
handicapped student, the district was obligated to conduct an 
evaluation within a reasonable period ot time. One year after 
the initial identification of { J as a qualified handi- 
capped student the preplacement evaluation pro ess was ini- 
tiated, but to date has not been completed. 

The district maintains Mat there was insufficient time to 
conduct a comprehensive e\ aluarion of | ] because ot 

his frequent and intermittent suspensions We found, how* 
ever that the district had the following number of datfs avail- 
able iri which | | could have been evaluated": 



The act of circumventing die evaluation <md slatting 
process docs no! negate the district's obligation forprov idmg 
a free appropriate education for this student. Section 504 and 
its implementing Regulation prohibits the temporal} special 
education placement and provision of related scrv ices pnorto 
a comprehensive evaluation to determine the appropriate 
placement ami relevant sen ices. 

A timely evaluation was not afforded to | 1 pnor 

to his initial placement in the special education (F.MR) 
program . 



consent given 1 1/9/78 - 1 1 '2X/7K — 13 

12/5/68 • 1/22/78 — 35 
1/22/79 - 2/21/79 — 22 
firsi full school da> 8/23' 79 - 9 / 19/79— 20 
9/19/79 - 10/15/79 — _I6 
106 

A iota! r f !06 days throughout 1978-79 and 1979-80 
school years (to the date of our on-site investigation) were 
available to the district to complete the evaluation process. 
Forty -eight days were available after consent for evaluation 
was given and prior to ( ] % s first suspension. The pre- 
placement evaluation process was not initiated for 53 school 
days after the parent gave consent to evaluate. 

• The timetable shows that even with three suspensions, 
subsequent to receipt of parent consent to evaluate, there was 
sufficient opportunity for the district to administer an appro- 
priate preplacement evaluation to determine eligibility and 
appropriate educational placemen!. 



c. Develop an educational program designed to meet 
the individual needs of [ ] Reg. 104.33(b). 

The district circumvented the preplacement process 
*hcn I ] was placed in special education as an alterna- 
tive disciplinary sanction without an initial evaluation, staf- 
fing, and the development of an individualized educational 
program designed to meet his individual needs 

The provision of an appropriate education, and related 
aids and services (j e. , counseling) tailored to meet the indi- 
vidual needs of this qualified handicapped student, could not 
have been provided unlit the required evaluation process v -s 
completed, including all testing, staffing, and development 
of an individualized educational program Therefore, no 
individualized education program has been developed. 

\ 
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JK> reproduced with permission. 



d. unsure that | J was provided an educational 

opportunity in the least restrictive environment. 
Reg..l()4.34(a)(b). 

The district moved ( ) from the regular class 
setting to a sell contained EMR class setting without taking 
appropriate preplacement safeguards to determine that a 
self-contained l;MR class was the least restrictive environ- 
ment to meet his educational needs. 

We found that the district tailed to ensure that I J. 
a handicapped (EMR) student, was provided an educa^nal 
opportunity m the least restrictive environment. 

The district maintains that [ )"s behavior was 
disruptive and constituted a clear danger to the other stu- 
dents, which warranted immediate suspension The regula- 
tion does provide for removal of a handicapped student under 
iiie above conditions. However, the regulation also states thai 
4> a recipient may not exclude any qualified handicapped 
person from a public elementary or secondary education J 
unless it is demonstrated that the education of the person in 
the regular environment with the use of supplementary aids 
and services cannot be achieved satisfactorily " Regs 
104.33(d) and 104 34(a) 

If the district determined, through the appropriate re- 
view process, that the removal ol I J from the educa- 
tional environment was necessary, an alternative education 
setting should have been provided 

During the suspensions, the district, in tact, excluded 
( J from ' education environment and did not chsure 
the provision 01 alternative educational program (/ e. , 
homcbound) fortius qualified handicapped student. The sus- 
pensions excluded him from the education process and re- 
stricted his opportunity for an alternative educational place- 
ment. 

The failure to make such provisions violated [ ]*s 
right to education in the least restrictive environment in 
violation of Reg 104.35. 

2. Indefinite Suspension 

We have found that the district failed to appropriately 
review [ ]*s placement pnor to his removal from 
school. Several times, (suspension) in violation ot Regs. 
1 14.34. 104.35 and 104.36. The bases for our findings are as 
follows: 

[ ] was suspended seven times subsequent to his 
identification as a qualified handicapped student — from 
November 1978 -October 1979 — for a total of 126 days as 
of the date of our on-site visit . (( ] is currently serving 
a suspension that began October 19, 1979.) 

The following is a chronology taken from the disciplin- 
ary and special education records provided by the district. 



1 

JL ty 'i 



b. Make the placement decision. Reg. J04. 35(c). 

The evidence also establishes that the district temporar- 
ily placed ( ] in Special Education (EMR) without an 
appropriate preplacement evaluation in violation of Reg 
104.35(a) and (b) of the Regulation. 

Interviews conducted with the complainant, et al . and 
confirmed by district officials, showlhat [ ]*s place- 
ment in the EMR program was the result of rccuning discip- 
line problems. He was placed in EMR as an alternative to 3 
more severe disciplinary action, pending the initial evalua- 
tion and eligibility determination by the Regional Screening 
Team. At that time, [ ] had been placed in the EMR 
program for approximately three months. (The dual consent 
for evaluation and placement form does not show the exact 
date of placement.) 
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The At ions listed occurred prior in and including the Oc- 
tober 19. 1979 indefinite suspension (termed ••expulsion' 1 
by the district) of | J: 

,)ak * Action Offense 



5.4/77 
921. 78 
!0'2*7X 
II/7/7H 

1 1 ^ 78 



It 2K/78 
12/5.78 
12^778 
IM 1/79 

I02>'79 



1/22-30/79 

1/22/79 

2/8/78 

2/8/79 
2/15/79 
* 2/21/79 



8/30/79 



9/12/79 
KVI5/79 
10/19/79 
IG/25/79 
1 1/1/79 



Suspended 
r upended (I da>L 
3 Inks 

*\ial consent oaluanon t 
placement sent to parent" 
dual consent evaluation' 
placement signed by 
parent 

suspended (3 days) 
3 licks 

in school suspension 
in school suspension 
(3 days) 

suspended (I day) 
"parent verbally agreed 
put | ] in Special 
Education (Mr. Johnson s ^ 
class)" 

[ 1 placed in EMR class 
test administered (Boyd) 
referred for screening 
(classroom teacher) 
test administered Adaptive ST 
three licks 

suspended (pending board 
hearing) (three months 
end of year) 

readmitted on probation on 
condition that I ] would 
see a counselor at the 
Tiinbcrhills Mental Health 
Center to improve adaptive 
behavior patterns wiih peers 

suspended (I day) 

suspended ( I day) 

suspended {3 months to date) 

hearing delayed 

Board hearing re 10/19/79 
suspension 



lighting 
fighting 
fighting 



fighting 
fighting 
fighting 
fighting 

fighting 



fighting 
fighting 



cutting class 

fighting 

fighting 

indefinitely 
suspended 



• Records do not irvjicace the number ot days suspended. 

The chronology reveals that I ] was placed in the 
EMR program (Mr. Johnson's class) prior to the end of the 
1978-79 school year without an initial evaluation and ap- 
proval by the Regional Screening Team (RST). He remained 
in the program until his 10/19/79 suspension (Ms. Bigger's 
class). 

The act of initially placing this student in the EMR 
program constituted an assumption of a handicapping condi- 
tion and. therefore, subject to the procedural safeguards set 
forth in the §504 Regulation Reg. 104.36. 

We. therefore, conclude that the district failed to pro- 
vide an appropriate education for f J. a qualified 
handicapped student, in violation of Reg. 104.33(a), (b)(1) 
and (b)(2). 

District officials stated that the school district has 
adopted and implemented evaluation, placement, and due 
process policies and procedures in accordance with the Mis- 
sissippi State policies and operating procedures for excep- 
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tional children. Mauw /. \ HollatUn. 3 EHl R 5SI 10Q 
II979-X0DKCI ' 

We noted that Mississippi Stair Apartment memoran- 
dum Dl-Sh Bulletin No 7'J. etlcvO .c April 15, 1979. pro- 
hibus the removal ot a handicap^! student, except under 
certain conditions Only condition 'V is relevant to this 
issue. This condition states that. 

* a handicapped student can be removed onK 
il the child's behavior represent an im- 
mediate physical danger to him/herself or 

others or constitutes a clear emergency within 
the school such that removal trom school is 
essential Such removal shall be for no more 
than three (3) days and .shall trigger a formal 
comprehensive review ot the child's IEP. If 
there is disagreement as to the appropriate 
placement of the child, the child's parents 
shall be notified in writing ot their right to a 
SPKD impartial due process hearing. Serial 
3-day removals I ruin SI'LI) are prohibited." 

The district indefinite l> suspended | J on two 

separate occasions prior to the completion of the initial pre- 
plaecnient process and the determination of appropriate 
placement, and appropriate services 

It is evident, theretore. that the district tailed to comply 
with State policy when | | * dS removed indefinitely 

from the education piogram without a lonnaJ comprehensive 
review ot his individualized education program 

I ) was imtidllv idcntthed as a qualified handi- 

capped student on November 7. 197* The district did not 
however, ensure that all sigmlicani changes in placement 
were reviewed by a group ot persons, knowledgeable of his 
handicap, to determine whether or not. (I) his behavioral 
problems were mamlcstatioiis ot his handicap; and (2) his 
current placement and subsequent removal (suspension)- 
were appropriate 

The district failed to notify the parent of her child's 
rights to an impartial hearing/as a result of the disagreement 
regarding his suspension. 

The failure to implement the appropriate procedural 
safeguards prior to the initial placement and prior to indefi- 
mtely suspending the student violates Reg. 104 36 of the 
Rehabilitation Act of 1973. 



The Office for Civil Rights, within its authority as an 
enforcement agenev tor* 504 of the Rehabilitation Act ot 
1973 requires that the G?nnth Municipal Separate School 
District begin immediate^ to correct the violations outlined 
above by taking the following corrective actions: 

1. Upon receipt of this letter, reinsure [ J and 
evaluate him as prescribed by $504; 

2. Contact the parent, f 1. 'for participation in the 
evaluation and placement process of her son; 

3. Prov ide compensatory assistance, including tutorial 
and summer programs for j J for as long as is 
necessary to meet graduation or comparable certifi- 
cation requirements to overcome the effects of the 
discrimination; and. 

4 Assure that no age requirement will preclude the 
district trom meeting the actions required above. 
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Fayette (MO) R-III School District 
October 18* 1978 

Complainant alleged that eighth-grade child was 
denied a free and appropriate public education when 
LEA failed to acknowledge child's handicap and pro- 
vide educational program suitable to. his needs, and 
then expelled him from school for disruptive behavior. 
Complainant further maintained that expulsion hearing 
denied child appropriate due process under 5 504. 

HELD, LEA violated § 504 and Reg. 84.33 by fail- 
ing to make any attempt to identify child's special 
education needs or recommend appropriate placement, 
in spite of clear and available evidence that child was 
handicapped as defined under Reg. 84.3Q) and that 
child's academic and behavioral problems were related 
to this: handicap. LEA further violated § 504 and Reg. 
84.36, as interpreted in OCR Pplicy Interpretation No. 
6, when it expelled child from school without provide 
ing either an impartial hearing or due process review 
procedures. Compliance with EHA, 20U.S.C. 5 1415 
is one means by which LEA can meet § 504 due proc- 
ess requirements. 



Frank McKenzie, Superintendent 
Fayette R-III School District 
Lucky Street. Route No. 3 
Fayette, Missouri 65248 

The Office for Civil Rights has completed its investiga- 
tion of your District's alleged failure to provide a free appro- - 
priate public education to a qualified handicapped student. 
You were advised of this allegation in our letter of August 4, 
1977. 

Based on the analysis of the data and mformatioa ob- 
tained during this investigation, there is sufficient evidence 
to conclude that the District discriminated on die basis of 
handicap by not providing a free appropriate public education 
to a qualified handicapped student, [ ]. There it ata> 
sufficient evidence to conclude that [ } was denied 
appropriate due process at his expulsion hearing before the 
School Board. Therefore, it has been determined that the 
Fayette R-HI School District is not in compliance with the 
educational provisions (Section 84.33), nor with the pro* 
cedural safeguards (Section 84.36) of Section 504 of the 
Rehabilitation Act of 1973 and HEW Policy Interpretation 
Number 6. [For text, see EHLR % p 251:03.] 

Our investigation revealed the following basic facts 
regarding [ ]: 

A. During the 1975-76 school year, [ ] was an 
8th grade student at the Fayette Intermediate 

School. 
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B. According to a memorandum in [ 1 J's file, he 
was in the remedial reading program in the Fayette 
Intermediate School for the year 1973-74. He was 
not in the program for the 1975*76 year. It was 
recommended by the remedial reading teacher that 
[ ] not be given priority placement for the 
1975-76 caseload. 

v C. During the period from September 9, 1975, to Oc- 
tober 17, 1975, [ ] was suspended from class 
* five times for a total of lOVi days. Two additional 
times, from October 17, 1975, to November 13, 
1975, and from November 13, 1975, until further 

• Board action, he was suspended for a total of almost 
two months. 

D. On December 10, 1975, and JanuaryJ4, 1976, a 
hearing was held before the School Board resulting 
in the Board's voting to expel [ ] from 
school. 

As stated above* the analysis of the data and information 
obtained during this investigation indicated that there is suf- 
ficient evidence to conclude that the District discriminated on 
the basis of handicap. The District is not providing a free 
appropriate public education for [ ], nor is theie evi- 
dence to indicate the District has tried to place him in any 
appropriate setting outside the District. 

It was established that [ ] comes under the juris- 
diction of Section 504 of the Rehabilitation Act of 4973 in 
that he has bees defined as a "handicapped person" by the 
Fulton State Hospital and the University of Missouri in that 
he has, pursuant to Section 504, Subpart A {84.3(j)), a 
"physical or mental impairment which substantially limits 
one or more major life activities. " This handicap is a result of 
a specific teaming disability (Section 84.3(j)(i)(8)), that pre- 
vents him from performing satisfactorily in a regular class- 
room setting 

Although ( ] was at one time placed in the reme- 
dial reading program, it appears that the District's attempts to 
appropriately place him were minimal at best. The reconv 
mendation by the remedial reading teacher that [ ] not 
be given priority placement in the 1975-76 caseload was 
based on his performance, attitude and lack of achievement. 
However, there was no evidence to indicate that [ } 
was properly evaluated before his placement in the remedial 
reading program, nor was there evidence to indicate that the 
District's efforts at remediation were appropriate. This latter 
point is evidenced by the summary of testing at the University 
of Missouri's Developmental Evaluation Center in March, 
1976, which states that [ ] "has a learning disability 
. . , that has never been remediated." 

During the period from September 9, 1975, to Oc» 
tober 17, 1975, [ ] was suspended trom class at least 
five times for a total of I0V£ days. Two additional times, from 
October 17, 1975, to November 13, 1975, and from 
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November 13. 1975, until further Board action, he was sus- 
pended for a total of almost two months. [ ]'s infrac- 
tions included fighting, disturbing class, disrespect and name 
calling. 

On December 10, 1975, and January 14, !976 t a hear- 
ing was held before the School Board resulting in the Board's 
voting to expel [ ] from school. The procedures under 
which this hearing was held are in violation of Section 504 in 
that the hearing was not impartial , and that there appears to be 
no review procedures. 

In addition, the Board ruled that "except for some 
reading deficiency, the 'Student' is not handicapped within 
the purview of MRS, Chapter 162.*' Contrary to this ruling, 
there is sufficient evidence to conclude that [ ] is 
indeed handicapped, pursuant to Section 504, and that there 
appears to be a direct contlation between [ ]*s learn- 
ing disability and his behavior disorder. The "reading deli* 
ciency" referred to by the Board was diagnosed as a "Lean- 
ing disability in the area of reading' ' by the Staff Physician at 
the .Warren E. Heames Children and Youth Center, Fulton 
State Hospital. The Staff Physician, Dr. Craft, went on to 
say that [ ] may well be in circumstances a! his school 
that lead to a good deal of frustration and misunderstanding:. 
Over a period of time tnfcselffctors seem to have led to sorre 
degree of negativism as Evidenced in [ ]'s attitude/* 
Margaret Armento^oujiselor at Fulton State, reported in her 
evaluation of [ c J that he "seemed to have a need to 
maintain a 'tough guy* veneer though it was my impression 
that his basic personality characteristics are not of this na* 
tute.^Ms. Annento went on to say that "if anything, 
[ ] seems to be more a boy who is discouraged by his 
problems and lack of success and who enjoys another per* 
son's taking a genuine interest in him . * ' It is important to note 
that although these evaluations were mailed to the District 
before the January 14, 1976 hearing, postmarked Decem- 
ber 12, 1975, they were not considered by the Board. There 
was also no evidence that the Board considered the evalua- 
tion by the school psychologist contained in a memo dated 
September 16, 1975, which recommended individualized 
instruction; nor was there any mention of a Student Progress 
Report completed by Coach Grimes on October 8, 1975 
which stated, "( ] has expressed to me that his poor 
attitude and behavior stems from the fact that he cannot read 
on a level with his peers. He does not seen to care about what 
happens when he misbehaves." 

Subsequent to [ ]'s expulsion, he was extensively 
evaluated at the University of Missouri Medical Center's 
Developmental Evaluation Center. This evaluation resulted 
in the following impressions: 

1 * "Undetermined intelligence but functioning at least 
at an upper borderline level, with previous testing 
suggesting probable average potential." 

2. "Learning disability, as evidenced by poor sequen- 
tial memory, reading disability, poor auditory per- 
ception, and visual perception problems. 

3. "Behavior problem characterized by acting out and 
poor motivation for academic instruction." 



The evaluation summary by the University of Missouri 
went on to advise that [ J's reading disability is severe 
enough to necessitate placement in a self-contained class- 
room for children with learning disabilities for all academic 
instruction. The evaluation also stated that he will require a 
supportive environment with considerable structure in order 
to help him establish better behavioral controls;' his cur- 
riculum should be oriented toward practical skills and, when 
he is old enough , a work program would be beneficial; he vWil 
also require remediation for his auditory sequential memory 
and auditory analytical skills in conjunction with LD instruc- 
tion. Supportive counseling in the school situation was also 
recommended. 

A Psychological Summary by Dr. Robert C. 
McMahon, Ph.D., at the University of Missouri, with regard 
to [ J's intellectual evaluation stated that ( ] 
appears to be a youngster functioning either in the low normal 
or high borderline range of intelligence whe appears to have 
significant difficulties in areas of visual and auditory sequen- 
> rial short-term memory and in ability to absorb new material 
in a visua! associative context. Visual motor integration skills 
appear slightly decreased. [ f% difficulties in these 
areas are consistent with the diagnosis of specific learning 
disability." 

With regard to [ J's social and behavioral evalua- 
tion, Dr. McMahon stated that f ] appears to be a 
youngster who entertains a quite unfavorable self-concept. 
He seems to feel inadequately equipped to meet demands at 
school and docs seem to be a rather angry young man who is 
easily frustrated. He talked at some length about his difficul- 
ties in school and does appear to feelrather hopeless about the 
prospects fcr success in this area. He does appear to feel that 
he has been unfairly treated in school and that too much has 
been asked of him. A tendency to project blame for his own 
failures is quite evident in [ J's thinking. This strategy 
is often used by children who have specific difficulties in 
learning." Dr. McMahon went on to recommend that 
[ ] needs a special educational placement and might be 
best suited for either an LD classroom or behavior disorder 
classroom." 

The results of the two previously mentioned evaluation 
(Fulton State Hospital and the University of Missouri) clearly 
indicate a strong correlation between \ J's learning 
disability and his behavior disoider. It appears that the Dis- 
trict was well aware of J J's behavior disorder in that a ■ 
referral form to the State Department of Education was com- 
pleted on December 6, 1976; however, a check of District 
files and an interview with the Superintendent indicated that 
the District did not follow through withitbe referral. 

Also found in f J's file was a letter dated May 5, 
1976, from the Missouri Commissioner of Education, Mr. 
ArthurMallory, advisingMr. GaryOxenhandler, f J's 
attorney, that the Assistant Commissioner for Special Educa- 
tion, Dr. Leonard Hall, had discussed f J' s situation 
with the then Fayette Superintendent. Mr. William Clark 
Mr. Mallory explained that Mr. Clark told Mr. Hall that in 
light of the evaluation at the University of Missouri, Mr. 
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Out felt ' 'certain the Board would want to reoooskkr its 
earlier position/' Mr. Mallocy went on to say that hopefully 
the District would "initiate the necessary steps to provide for 
( J an appropriate special education service in com- 
fiance with the law/' There was no evidence sound in 
District files that indicated any such action, nor was there 
evidence of any more recent attempt by the District to re* 
admit or appropriately place { ]. Thus, it is apparent 
that [ ] is being denied a free and appropriate public 
education. 

Therefore, this Office is requesting that your District 
submit a plan within 30 days that specifically outlines your 
intent to afford [ ] due process as required by Section 
504 of the Rehabilitation Act of 1973. Compliance with the 
procedural safeguaatfs of [§ 1415] of the Education of the 
Handicapped Act is one means of meeting this requirement. 
Furthermore, we are requesting that your District, within 30 
days, forward to this Office a plan for providing [ } a 
free and appropriate public education on or before 
September 1, 1978. 

Under requirements of the Freedom of Information Act, 
it may be necessary to release this document and related 
correspondence in response to appropriate inquiries. 

I am sure your District shares our deep concern for a 
quality education for ail children. If we can be of *ny essis- 
tance, please do not hesitate to contact Jesse L. High, Acting 
Division Director. Elementary and Secondary education, of 
my staff. 

Taylor D. August, Director 
Office for Civil Rights 
Region VII 
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Official with Washings, .-Wiauon.for Children 
with Uam.ny Disabilities brought complaint which 
alleged school dutrici violated S 504 bv: < I Squiring 
s«ude„ ts «o participate in Saturday Alternate to* 

ciuoeu m lEPs. (2) making access to student records 
contmgent on paying fee. (3) taking retaliatory action 
' JE? l 7 d ." ?a PP ed s,udc "'" l»y suspending them in 
direct relatton to parents seeking their rights. 
(4) suspending/expelling students without taking into 
consideration handicapping condition. (5) failinrto 
notify parents of districts duty to provide FAPEand 
•gnonng requests for due process hearings ind (6) 
failing to follow required evaluation and placement 
procedures. ^ 

«£//>. investigation of first three allegations ' 
showed no violation of §504- because (!) evident 
demonstrated parents* awareness that Saturday 
Altcrnative-to-Suspension Program was optional not 
required; (2) fees charged parents were for copies of 
records, not for right to inspect files; and (3) OCR 
could not corroborate that district was suspending stu- 
dents .n direct relation to parents seeking their rights. 
However, because it was impossible for OCR to de- 
termine whether violation occurred since district de- '■ 
stroyed discipline records at end of year, dislncf was" 
adWtoretain files for at least three'years in order lo 

Si Sr™"' 5 ' °™ M find that district 
violated §504 by: (4) not differentiating between 
handicapped aqd nonhandicapped students in terms of - 
suspension and corporal punishment; OCR informed 
district it had to include in its discipline procedures a 
. process for determin.ng whether student's inappropri- 
ate behavior leading to suspension or punishment was 
| f auscd b > a handic »P; (5) failing ,o notify parents on at 
i least an annual basis of its duty to provide a FAPE 
requiting mediation before scheduling due process 
hearings, and (6) failing ,o properly implememlEPs 
and failing to provide parental notification of pro- 
pTacemcnt "'"^ Conccrn,>n * e"»!u«»n and- 



Mr. Gene F. Maxim 
Superintendent 

Lower Snoqualmie Valley School 
School District No. 407 
Route One. Box 474 
Carnation. Washington 98014 

RE: Complaint No. 10791031 

* This will notify you that the Office for Civil Rights has 
completed its investigation of the discrimination complaint 
Wed against Lower Snoqualmie Valley School District No. 
407. by Gem Seppi. Executive Secretary of the Washington 
tSXSTJ"* Children with Learning Disabilities 
d u u-7 Scppi allegcd v,ola «'on of Section 504of the 
Rehabilitation Act of 1973. 

t . J? ^concluded 'hat the district violates Section 504 
of the Rehab.lnat.on Act of 1973 because it has not provided 
an appropriate education to handicapped children with re- 
spect vo certain issues investigated. A detailed Statement of 
• ^l"* 8 '" enclosed, which includes the evidence upo.. 
.which our findings are based, our conclusions and required 
corrective action. ™ 

W JL found ,nc dis,rict in compliance with the Sec- 
tion 504 Regulation with respect to other issues investigated 
Thesealso are set forth inthe Statement of Findings 

This complaint initially was investigated in May. 1979 
Pursuant to a Headquarters directive, it was referred to our 
Central Office for policy clarification, investigation was 
resumed in May. 1980. ««s»uun was 

. *" ? ra,eful for ,nc cooperation that your staff ex- 

tended to our investigators during our on-site investigation I 
want you to be assured that we will be available toansweranv 
FmdiS $ may - h3VC COnCCming ,hc a " ached St »ttnicnt of 
Please be advised that obligations of the Office for Civil 
Rights under the Freedom of information Act require that we 
release this letter and other information about this case upon 
request by the public. ^ 

Gary D. Jackson 
Acting Regional Director 
Office for Civil Rights 
Region X 
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STATEMENT OF FINDINGS 
September 24. 1980 

Ms. Scppi, Executive Secretary of toe Washington As- 
sociation for Children with Learning Debilities filed this 
complaint on behalf of special educatu n students in 
district. She contends that the district discriminated against 
special education students during the 1978 1979 school year 
by the following acts: 

I- The district used its Statement of Responsibilities 
and Rights for students to suspend/expel special 
education students, without raking their handicap, 
ping condition into considerate 

2. The district failed to notify parents of special ed aca- 
twn students of theirrights, and ignored theirrequcst 
for a due process hearing. 

3. The district required special education students to 
participate in an alternative program that is not a p*jt 
of their individualized education programs. 

4. The district refused parents the right to inspect their 
children's files without paying, for the service. 

?. The district took action against special education 
students by suspending them in direct relationship J0 
their parents' seeking their rights. 

6. The district failed to adhere to proper evaluation and 
placement procedures for special education students 
and is not providing an appropriate, education :j 
them on individual needs. 

We have concluded that the district violates Section 504 
of the Rehabilitation Act of 1973 because it has not provided 
an appropriate education to handicapped children. In this 
statement, we shall explain our findings, identifying specific 
violations. 

The implementing Section 504 Regulation provides: 

34 CRF Reg. 104.4 Discrimination 
prohibited. 

(a) General. No qualified handicapped 
person shall, on the basis of handicap, be 
exclude^ from participation in, be denied the 
benefits of, or otherwise be subjected to dis- 
crimination under any program^ activity 
Which receives or benefits from Federal fi- 
nancial assistance. \ 

Reg. 104.32 Location and notification. 

A recipient that operates a public elemen- 
tary or secondary education program shall 
annually: 

...(b) Take appropriate steps to notify 
handicapped persons and their parents or 
guardians of the recipient's duty under this 
subpart. 

Reg. 104.33 Free appropriate public 
education. 

(a) General. A recipient that operates a 
public elementary or secondary education 
program shall provide free appropriate pub- 
Tic education to each qualified handicapped 
person who is in the recipient's jurisdiction, 
regardless of the nature or severity of the 
person's handicap. 



<b) Appropriate education. (1) For the 
purpose of this subpart, the provision of an 
appropriate education is ihc provision of regu- 
lar or %pecial education and related aids and 
services th.it ii) are designed to inert indi- 
vidual educational needs or handicapped per- 
sons a< adequately as the needs of nonhandi- 
eapped persons are met. and (n) are based 
upon adherence to procedures that satisfy the 
requirements of Regs. KM. 34. 104.35 and 
104.36. 

Reg. 104.35 Evaluation and p lace i lie nt. 

ta) Preplacetnvnt evaluation. A recipient 
that operates a public elementary or second- 
ary education program shall conduct an 
. ^evaluation in accordance with the require- 
ments of paragraph ib) of this section of any 
person who. because of handicap, needs or is 
believed to need special education or related 
services before taking any action with respect 
to the initial placement of the person in a 
regular or special education program and any 
subsequent significant change in placement. 

(b) Evaluation procedures. A recipient to 
which this subpart applies shall establish 
standards and procedures forihe evaluation 
and placement of persons who. because of 
handicap, need or arc believed to need special 
education or related services which ensure 
that. / 

(1) Tests and other evaluation materials 
have been validated for the specific purpose 
for which they are used and are administered 
by trained personnel in conformance with in- 
structions provided by their producer: 

(2) Tests and other evaluation materials 
include those tailored to assess specific areas 
of educational need and not merely those 
which are designed to provide a single general 
intelligence quotient; 

(c) Placement procedures. In interpreting 
evaluation data and in making placement de- 
cisions, a recipient shall ( I ) draw upon infor- 
mation from a variety of sources, including 
- aptitude and achievement tests, teacher rec- 
ommendations, physical condition, social or 
cultural background, and adaptive behavior. 
(2) establish procedure?* to ensure that infor- 
mation obtained from all such sources is 
documented and carefully considered. . . . 
Reg. 104.36 Procedural safeguards. 

A recipient that operates a public elemen- 
tary or secondary education program shall 
establish and implement, with respect to ac- 
tions regarding the identification, evaluation, 
or educational placement of persons who. be- 
cause of handicap, need or are believed to 
need special instruction or related services, a 
system of procedural safeguards that includes 
notice, an opportunity for the parents or guard- 
ian of the person to exariine relevant rec- 
ords, an impartial hearing with opportunity 
for participation by the person's parents or 
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guardian and representation hy counsel, and a 
review procedure. Compliance with the pro* 
ccdural safeguards of Section 615 of the Edu- 
cation of the Handicapped Act is one means of 
meeting this requirement. 

The investigating team interviewed district personnel, 
parents of special education students and concerned citizens 
during the on-site portion of the investigation. The team also 
took a sampling of 16 folders, or 20*7 of the total number of 
80 special education folders on tile in the district's special 
education office. Of these folders. 1 1 were for Learning 
Disabled (LD) students. 3 for Behavioral ly Disabled (BD) 
students, 1 for a Mildly Mentally Retarded (MMR) student, 
and ! for a Neurological l> Impaired (Nl) student. Additional 
special education files for the 16 students reviewed that are 
kept, in the counseling office and in, the special education 
" classrooms also were reviewed. 

The Office for Civil Rights has concluded that Allega- 
tions 3 and 4 cannot be substantiated, ur.d no violations of 
Section 504 were proven. Ourdiscussion of the allegations is 
set forth below. * 

Allegations -No Violations Found 

Allegation No. .f 

The district requires special education students to partic- 
ipate in an alternative program that is not a part of their 
individualized education program. 

Evidence 

According to district documents and district personnet 
who described the program, the Saturday Alternative-to- 
Suspension Program was one of the options offered to all 
students whose behavior resulted in their suspension. Stu- 
dents could cither (I) take (he suspension. (2) attend one 
Saturday morning session for each day of suspension, or 
(3) do work under the custodian's supervision an hour per 
day with four hours work equalling one dav of suspension. 
Since parents of special education students interviewed ac- 
knowledged their awareness that the Saturday Program was 
optional, this allegation could not be corroborated. 

Finding 

Special education students are not required to partici- 
pate in the Saturday Alternative-to-Suspension Program, and 
tliere is therefore no violation of 34 CFR Reg. 104.35(b) 
concerning this allegation. 

Allegation So. 4 

The district refuses parents the right to inspect their 
children's files without paying for the service. 

Evidence 

Parents of special education students complained that 
they had to pay a fee before they could inspect their children's 
files. 

Ms. Roetcisoendcr. vice-principal at Toll High School, 
stated that student files may be inspected by their parents . 



without a charge. She explained that it is a district policy that 
a fee be charged for the labor and materials involved* in 
providing copies of student file documents requested by any 
district parent. 

Upon inquiry, the parents involved acknowledged that 
they had requested and received copies of files, rather than 
access to files. 

Finding 

The district docs not charge parents of handicapped or 
special education students fees to inspect their children's 
records. There is therefore no violation of ,14 CFR Reg. 
IJM.36 concerning this allegation. 

Special Case , 

• Allegation \o. 5 

The district takes action against spccial.education stu- 
dents by suspending them in direct relationship to their par- 
ents' seeking their rights. 

Evidence 

Parents claimed that district suspensions of their chil« 
drep were accelerated when the parents questioned district 
policies. 

In attempting to investigate Allegation No. 5, we found 
that a vital source of information, the district discipline files, 
had been destroyed as pan of district policy to give each 
student a clean slate for the following school year. It was thus 
not possible to compare records of disciplinary actions 
against th$ students before and after parents* due process 
requests, and to note the date of these actions to determine if 
the disciplinary actions were received after the parents ex- 
pressed their concerns, as was alleged. 

34 CFR 100.6(b), the' procedural provisions appli- 
cable to Title VI of the Civil Rights Act of 1964 which also 
apply to 34 CFR 104, requires recipients to keep such records 
and submit to Department officials;such reports as the re- 
sponsible Department official may deem necessary to enable 
him to ascertain whether the recipient is complying or had 
complied with the Regulation, in this instance no such rec- 
ords were available to supply specific information in con- 
nection with its disciplinary practices and procedures to de- 
termine its compliance status in the area of discipline. 

Such record keeping would enable the district to self- 
monitor its disciplinary activities. Discipline files could be 
maintained in confidentiality to protect students during the 
school year and retired to an Inactive file at the end of each 
school year unavailable to district staff. 

Finding 

There was insufficient evidence to conclude that the 
district discriminates on the basis of handicap in the adminis- 
tration of discipline to its special education students by in-' 
creasing the suspensions of special education students whose 
parents sought their rights. We therefore found no violation 
of 34 CFR Reg. 104.36 concerning this allegation. 
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Alle&ations-VUddtions Found 

We found the district violated the civil rights statute 
protecting handicapped students in tht areas covered hy the 
remaining allegations as follows: 

Allegation No. I 

The district uses its Statement of Responsibilities and 
Rights for Students to suspend/expel special education stu- 
dents, without taking their handicapping condition into 
consideration. 

This allegation included both suspension and expulsion. 
The subject of corporal punishment was brought to our atten- 
tion on-site as an additional problem. In this section we will 
address the findings in suspension, expulsion and corporal 
punishment in that order. 

Evidence 

~A. Suspension 

Parents interviewed during the on-site investigation 
stated that the special education students were treated the 
same as were nonhandicapped students in the manner in 
which the district disciplined its studints. The parents and 
other concerned citizens interviewed fell that students with 
behavioral problems related to their handicapping condition 
were, in effect, being disciplined for being handicapped. 
These disciplinary actions frequently included short-term 
suspensions. 

The district's Statement of Responsibilities and Rights 
for Students does not differentiate between handicapped and 
nonhandicapped students in its provisions for disciplinary 
treatment. During the interviews with district personnel, it 
became clear that they saw no necessity for recognizing a 
difference between behavioral problems of handicapped and 
nonhandicapped students. District personnel treat all stu- 
dents equally in meting out discipline for infractions of 
school rules. Testimony from the Director of Special Educa- 
tion, and from teachers of both special education and regular 
classes revealed that special education students who exhibit 
inappropriate behavior when attending regular classes are 
disciplined in the same manner as are nonhandicapped stu- 
dents. Regular classroom teachers did not know which of 
their students were special education students, during the 
1978- 1979 school year. A special education student in a 
regular classroom was therefore subject to the same disci- 
pline procedures applied to nonhandicapped students, with- 
out consideration being .given to ^is/her handicapping 
condition. 

Finding No. J A -Suspension 

Although there were no discipline files available for 
review, statements by district personnel confirmed the par- 
ent's allegations that the district has denied special education 
students an appropriate education by treating their behavioral 
problems in the same manner in which they treat the disci- 
pline problems ot nonhandicapped students. The district 
v therefore is in violation of 34 CFR Rep. 104.33U), (bXD 
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Where the relationship between the student's behavior 
and handicap is an issue, the School district has the burden of 
establishing through an impartial dye process hearing that the 
student's Handicap and behavior are unrelated. Where the 
behavior the school district proposes to discipline is found to 
be unrelated to either the student's handicap or the appropri- 
ateness of the educational placement, the student is subject to 
the same disciplinary sanctions as nonhandicapped students. 

Here again, a policy of maintaining discipline files is 
necessary. It would provide the district with the ability to 
anticipate the imposition of suspensions which might consti- 
tute a change in educational placement. Suspensions amount- 
ing to a significant change in educational placement of handi- 
capped students require the prior evaluation procedures set 
out in 34 CFR Reg. 104.33(a) 

B. Expulsion 
Evidence 

Although the allegation included expulsion there was no 
evidence or testimony obtained to corroborate the occurrence 
of this type of disciplinary sanction. Again, no discipline 
files were available to review. 

' Finding No. I B -Expulsion 

There was no evidence to support the allegation that the 
district expelled special education students without consider- 
ing handicapping conditions. We therefore find no violation 
of 34 CFR Regs, 104.33(a), (b)(1). 

C. Corporal Punishment 

Although corporal punishment was not included in Al- 
legation No. I , testimony obtained on-site required that this 
aspect of discipline be examined. 

Evidence 

Parents of Behaviorally Disabled and Learning Dis- 
abled students claimed that during the 1978-1979 school year 
their children were "swatted" prior to*hcir being informed 
of the disciplinary action. Statements from district personnel 
who administered discipline varied as follows: (I) special 
education students were never swatted without prior parental 
consent; (2) parents are notified, when possible, prior to the 
disciplinary action, and if not available hy phone at the time 
of the swatting, they arc notified later by phone and mail. All 
district personnel agree that such disciplinary action is wit- 
nessed and documented, and the documents arc filed until the 
end of the school year, at which time they are destroyed. 

Testimony of district personnel administering discipline 
clearly indicated that handicapped and nonhandicapped stu- 
dents were not treated differently with respect to disciplinary 
actions, and thus the handicapping conditions of special 
education students were not considered for any type of discip- 
line, in violation of 34 CFR Regs. 104.33(a), (b)(1). 

During the 1978-1979 school year— the time period 
under investigation— the district had no written policy for 
administering, witnessing or documenting corpora) punish- 
ment. The district's August IS, 1977 Board Policy defines 
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discipline, under No. 5300. Students* Right* and Respon- 
sibilities. III. T>rm> Defined: 

•*A. Discipline — All form> of corrective ac- 
tion or punishment other than >uspension and 
expulsion but including exclusion from a 
single class or activity fur the balance of the 
penod/- 

Sections IV. Discipline. Suspension and Expulsion 
Criteria, and V, Discipline. Suspension and Expulsion Pro- 
cedures describe criteria and procedures for suspension and 
expulsion only. Corpor^tyunishnient. which would be con* 
sidered as discipline undcntfcCsdistrict's definition, is not 
addressed at all in passages describing criteria and proce- 
dures.. It was not until November, 1979. that No. 5380, 
Discipline was added to the Board Policy document, address- 
ing detention after school and corporal punishment. 

It appears doubtful, therefore, that discipline files 
would have contained documented "swatting** records had 
they been available for review, absent any requirements for 
such documentation. # 

Fiiulmg I C-Corporal Punishment 

The district failed to consider the handicapping condi- 
tion of special education >ludems in administering corporal 
punishment, in violation of 34 CFR Regs. 104. 33. (a), (b)(1). 

Allegation No. 2 

The district has failed to notify parents of special cduca* 
tion students of their rights, and has ignored their requests for 
due process hearings. 



A. Notification of Rights 
Evidence 

Parents interviewed testified that thev were not in- 
formed of their rights and those of their children in special 
education. One parent was not aware that the district was 
obligated to provide special education programs, or that her 
child was entitled by law to participate in these classes. This 
parent was not informed of the evaluation procedures, nor of 
what should be included in an IEP when she participated in 
the IEP meeting. 

During a telephone conversation, district Superinten- 
dent Maxim explained that notice was not sent notifying the 
community of the district's obligation to serve alt special 
education students in its jurisdiction during the 1978-1979 
school year. He explained that the district had no special 
education director at that time, and employed only two spe- 
cial education teachers. 

Finding No. 2 A 

The district is in violation of 34 CFR Reg. 104.32(b) 
because of its failure to notify handicapped persons and their 
parents on an annual basis, of its duty to provide a free and 
appropriate education to each qualified handicapped person 
in its jurisdiction. 



B. Improper Response to Due Process Hearing Requests 

This allegation was investigated in an individual com- 
plaint filed against the district in April. 1979. and also was 
'Deluded in the class complaint filed by Ms. Seppi. 

£i idence 

An interview with Superintendent Maxim revealed that 
district policy wa> to mediate with parents prior to scheduling 
a due process hearing. This insolence upon mediation is not 
supponed by the requirements of the Regulations, which 
require, at 34 CFR Ref. 104.36, notice, an opportunity for 
parents to examine relevant records, an impartial hearing, 
and a review procedure. 

Finding 

The district is in violation of 34 CFR' Reg. 104.36, by 
requiring mediation prior to scheduling hearings. The dis- 
trict's policy of requiring mediation prior to a hearing has 
been used to delay the provision of prompt hearings for its 
students. Such a policy places additionally upon special 
education students the burden of a delay in the provision of 
appropria j education. 

Allegation No. 6 

Failure to adhere to proper evaluation and placement 
procedures for special education students, and not providing 
an appropriate education based on individual needs. 

A. Evaluation 

Statements provided by parents concerning this allega- . 
lion actually applied to the pre-placcmcnt procedure. There- 
fore, these matters are addressed under Part B, Placement, 
under evidence. 

Part B Placement 

(1) Inclusion of professional recommendations from 
outside the district. 

Evidence 

Parents interviewed during the on-site visit expressed 
concern that recommendations provided by social and/or 
health agencies and private psychologists that were treating 
or had treated special education students were not being used 
in preparing students' lEPs. 

Special education faculty members stated that they did 
consider outside recommendations. The district psychologist 
stated that such recommendations would have been taken 
into account "if available." In addition, the OCR investiga- 
tions found several reports and/or references to reports in 
student folders, from the Children's Orthopedic Hospital, the 
University of Washington, the Eastsidc Community Mental 
Health Center* and from private psychologists that had 
treated students. 

There was no evidence that the recommendations fiom 
sources outside the district were routinely included in 
psychological reports, or that they were routinely ignored. 
There was evidence that the school psychologists had in- 
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eluded comments from such sources in some of their own 
recommendations. 

Finding 

Parents* allegations on this subject were not supported 
by evidence. There is no evidence that the district tailed to 
adhere lo its placement procedures in recognizing and uhltz* 
ing professional recommendation* from outside the district. 
We therefore And no violation of 34 CFR Reus. 104.35 
(cX!>. (2). 

(2) Completeness of IEPs and their implementation. 
Evidence 

Several parents complained that their children wen; not 
receiving an appropriate education because the IEPs were 
incomplete or had not been reviewed on the projected review 
date. Parents of three students stated that their children had 
no current IEPs. 

Evidence 

During our entrance conference with Superintendent 
Maxim on September 25, 1979. he stated that the district 
follows P.L. 94-142 in formulating the individual learning 
, programs required by Section 504 of the Rehabilitation Act 
of 1973. This statute requires the preparation and implemen- 
tation of an individual education program <IEP) for each 
student who qualified as eligible for a special education 
program, after prescribed evaluation procedures have betn 
followed, the implementing Regulation of Section 504 pro- 
vides, at 34CFR Reg. 104.33(b)(2) that an IEP \sone method 
of meeting the standard established as 4 'designed to meet 
individual needs of handicapped persons as adequately as the 
needs of nonhandicapped persons are met." The standard 
also requires that the program is based upon procedures that 
satisfy the Section 504 requirements for an educational set* 
ling, evaluation and placement and for procedural 
safeguards. 

Of the 16 students* folders perused: 

7 <44%) contained no IEPs for 1978-1979: and 

5 (31C? ) contained IEPs lacking parental signatures or 

documented contact attempts. 

Of the 9 folders containing IEPs: 

7 (78%) lacked instructional objectives; 

6 (67%) lacked initiation or duration dates: and 
6 (67%) indicated unobserved review dates. 

Finding 

The district has Hentified the IEP required by P.L. 
94* 142 as the only method being used for defining the special 
education students' educational needs and outlining their 
individual learning programs. Failure to implement' these 
programs; i.e. , not completing shon-term instructional ob- 
jectives, not meeting review dates and not specifying initia* 
tkm and duration dates for programs to guide the classroom 
instruction, constitutes failure to implement the only pro- ' 
gram the district recognizes for delineating special education 
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students* programs. By this failure to implement the indi- 
vidual programs, the district is in violation of 34 CFR Reg. 
104.33. 

The district has failed to provide parental notification of 
procedural safeguards concerning evaluation am? placement, 
and has failed to secure parental involvement in indi- 
vidualized education programs, regarding placement, in vio- 
lation of 34 CFR Reg. 104.36. 

The district has identified the IEP as the only program 
used to meet the educational needs of its handicapped stu- 
dents; therefore, lack of complete implementation of the IEP 
constitutes noncompliance with Section 504, absent evi- 
dence of any other type of program being utilized by the 
district. 

Summary of Findings and Required Actions 

Of the six allegations indicated in this complaint, the 
Office for Civil Rights finds the district to be in compliance 
with respect to Allegations 3, 4 and 5. but fiuds the district to 
be in noncompliance concerning Allegations 1, 2 and 6. 
These findings and required corrective actions are sum- 
marized below. 

Finding in No. i A Suspension 

The district has denied special education students an 
appropriate education in that it has treated their behavioral 
problems in the same manner ihcl it treats the discipline 
problems of nonhandicapped students. 

Specifically, the district made no provisions for deter 
mining whether the imposition of suspensions penalizes a 
student on the basis of the student's handicap. This Violates 
34 CFR Reg. 104.33(b) which requires that a program be 
designed to meet individual educational needs of handi- 
capped persons as adequately as the needs of nonhandi- 
capped persons are met. 

Corrective. Action * 

School districts have the responsibility under Subpart D 
of this Department's Section ^04 Regulation, to provide a 
free appropriate education regardless of the nature or severity 
of a student's handicap. A school district may not apply its 
usual suspension policies when the behavior for, which sus- 
pension is being considered is an element of or related to a 
student's handicap or the result of an htappropriate place- 
ment. To do so would penalize the student on the basis of his 
or her handicap. 

The district must include in its discipline procedures a 
process for determining whether a special education stu- 
dent's inappropriate or unacceptable behavior is part of that 
student's handicapping condition, orior to the imposition of 
disciplinary sanctions. Such a process must include consulta- 
tion with special education ^rsbnrwl knowledgeable of the 
student's handicapping cond';ion and accompanying be- 
havioral symptoms if any. 

Finding I C-Corporal Punishment 

By not considering handicapping conditions when ad 
ministering corporal punishment, the district stands in viola* 
tion of 34 CFR Regs. 104.33(a),(bKD. It is our position that 



£ coiportl punishment should not be included among disci- 
plinary sanction;, used with special cducauon students. Tradi- 
UonaJly. these forms of discipline have subjected handi- 
capped children to the greatest abuse Such forms of disci- 
pJme should he used only upon prior agreement between 
patents and education professionals that such extreme mea- 
sures are appropriate for special behavior prohlems. 

Corrective Action 

The district must establish and implement a standard 
policy regarding the corporal punishment of special educa- 
tion students, including prior agreement between parents and 
district that such punishment is to be administered, and for 
what specific misbehavior. Such actions must be docu- 
mented and the records maintained tor at least the 3-year 
monitoring period already agreed upon by the district and 
OCR. 

Subpart G Reg J04.6I of the Regulation implementing 
Section 504 of the Rehabilitation Act of 1973 .states: 

"the procedural provisions applicable to Ti- 
tle IV of the Civil Rights Act oi 1 964 apply to 
this part." rt 3 

Reg. 100.61(b) of the Regulation implementing Ti- 
x tie IV of the Civil Right.s Act of 1 964 states that: 

"Each recipient shall keep such records and 
Miomil to the responsible Department official 
C ■ "* hls designee timely . complete and accurate 

V.. reports at such times, and in such form and 

containing .such information, as the responsi- 
ble Department official or his designee may 
determine to be necessary to enable him to 
ascertain wheth;r the recipient has complied 
or is complying with this part." 

Relative to this same area of student discipline the 
district retains no records of discipline administered to spe- 
cial education students subsequent to the end of each school 
year. Therefore, no data about the discipline with such stu- 
dents wercavailable. In orderto comply with the requirement 
tohave available compliance reports, the school must retain 
complete and accurate records of all disciplinary actions 
imposed upon its special education students. These data must 
be retained throughout ^the 3-yeat period during which the 
district s compliance activities will be monitored by OCR 
from September 1980 through August. 1983 This 
momtonng period is a feature ot the district's Compliance 
Plan submitted to OCR March 28. 1980. as the resulf of ^ 
investigations ot Case Nov 19791028 and 10791029 The 
data may be retired to an inactive file and maintained in 
confidently during this period, to accommodate thTd h- 
inct s policy of providing a 'fresh start" of its students each 
year. 



Correith* Action 

The district must develop and implement notice proce- 
dures tor informing annually all qualified handicapped per- 
sons and/or their parents within ;is jurisdiction of its duties 
under Section 504. 

/ mdtng 

Due Phhvw Hewing 

The district's failure to provide a prompt due process 
hearing upon request delayed the provision of ar, apprd}>riate 
education to one of its students in violation of 34 CFR Reg 
l<>4 33(b)(1) and Reg. 104.36 of the implementing 
Regulation. 

Carwrivc Action 

The district must establish and implement procedural 
safeguards to insure prompt resolution of complaints and 
appeals regarding the district's educational procedures. 

Findings No. 6 A-Placement 

The district has failed to provide an appropriate educa- 
tion for its special education students with respect to their 
individual education needs, in violar a of 34 CFR Recs 
104 35(b)(1), (2). 

Corrective Action 
See No. 2 A. 

Finding No. 6 B -Notice and Procedural Safeguards 

The district has failed to provide parental notification of 
procedural safeguards regarding placement, and has failed to 
secure parental involvement regarding placement, in viola- 
tion of 34 CFR 104.36. 

Corrective Action 

The district must establish and develop a set of pro- 
cedural safeguards as required in 34 CFR Reg. 104.36 of the 
implementing Regulation of Section 504, including the es- 
tablishment of prompt and equitable scheduling of due pro- 
cess hearings requested regarding the district's special edu- 
cation procedures. 

Please provide this Office within thirty days of receipt of 
this letter with a plan that will bring the district into com- 
pliance with the Regulation and Section 504 of the Rehabili- 
tation Act of 1973. 



Finding No. 2 A -No th e 

The district is in violation of 34 CFR Reg 104 32(b) 
r regarding notice to handicapped persons and'or parents of its 
^ duty to provide education for qualified handicapped from 
within its jurisdiction. 
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Seattle (VVA) School District No. 1 
October 16, 1980 

Complainant alleged that school distnc violated 
§504 because ol ns suspension am! expui.Mon pnue- 
durcs tor handicapped students. 

HELD, district violated §504 by suspending/ 
expelling 323 special education students during 1977- 
78 and 1978-79 school years ij^r indclinite periods of 
time without first conducting a placement evaluation 
and pre placement conferences pros iding due process 
safeguards. Investigation indicated that district's pol- 
icy called for pre -disciplinary conference to determine 
whether student's disruptive bcha\ lor was related to 
handicapping condition or result of inappropriate 
placement. However, procedure was insufficient to 
meet requirements of Reg. 104.35: 75 percent ot stu- 
dents sampled were not provided appropriate evalua- 
tion conference while 25 percent were not provided 
any conference. Moreover* of 75 percent who did 
attend conference, in 40 percent of cases, no determi- 
nation was made as to whether reason for expulsion 
was related to handicap and* in cases where it was 
determined that behavior was related to handicap, 
specific program changes recommended by conference 
participants were not implemented. On issue of due 
process safeguards, district failed to provide students 
and/or parents with advance notice that it was con* 
templating a placement change and, although all stu- 
dents or parents received written notice of district's 
intent to expel, none of notices indicated that student's 
anno v a! from school constituted a placement change or 
that revaluation and placement conferences had or 
had not taken place District was advised to review its 
procedures: specifically, to respond to seriously dis- 
ruptive behavior through use of emergency removals 
or short-term suspensions and to insure that student 
excluded for more than 10 days out of school year be 
^reevaluated and placed as soon after removal as 
possible. 



Dr. David Moberly 

Superintendent 

Seattle School District No. I 

815 Fourth Avenue North 

Seattle, W A 98109 

Re: Complaint No. 10780030 " 

This will notify you that the Office for Civil Rights has 
completed its investigation of the above referenced discrimi- 
nation complaint against the Seattle School District No I, 
Seattle, Washington. We appreciate the cooperation that 
your staff extended to our investigators during the on-site 
portions of our investigation and by submitting the data we 
requested. We have concluded that the district violates $ 504 
of the Rehabilitation Act of 1973 because ot its suspension 
and expulsion procedures for handicapped children. 

Our investigation concludes that the suspension and 
expulsion procedures utilized by the Seattle School District 
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violate § 504 ot the Rehabilitation Act ot 1 973 These proce- 
dures remove special education students Irom their school 
programs for indefinite or long periods «>t time without first 
conducting a placement evaluation and pre-placcment con- 
ference in accordance with 34 CTR Reg. 104 35(a), (li)and 
Id or proN iding procedural iaJcguard* as required by 34 CFR 
Reg. 104.36. Thus, these proceduics arc defeating or sub- 
stantially impairing accomplishment ot the district's edu ca- 
tional objectives with respect to handicapped persons 

The investigative findings uhich support this conclu- 
sion are listed below: 

1. The Seattle School District No. I significantly 
changed the educational placement of 223 special 
education students, including those with behavioral 

^problems, during the* 1977-78 and 1978-79 school 
*ycars through the imposition ot long-term suspen- 
sions and expulsions. The use of these procedures 
has the eif'ect of (i) removing students from their 
school programs for indefinite or long periods of 
time and thereby endangering the student's ability to 
meet the educational objectives ot his/her indi- 
vidualized educational program, and (li) changing a 
student's educational milieu by permanently remov- 
ing him/her from one school and enrolling him/her in 
a new school where the previous IKP may not reflect 
the new school's ability to meet the student's needs. 

2. The district has a procedure tor providing a pre- 
discipltnary conference to determine whether the 
student's disruptive behavior is an element of or 
related to the student's handicapping condition or a 
result of an inappropriate placement. This proce- 
dure, however, was found insufficient to meet the 
requirements of M CbR Rec 104 35(a), (b), and 
(c). The deficiencies identified in the district's pro- 
cedures are: 

a. The provision of a prc-placcmcnt evaluation 
and placement conference prior to or w ithin 
one day of the imposition of discipline was 
not uniformly available Our investigation 
found that seventy-five (75) percent of our 
sample of the students expelled were not 
provided an appropriate evaluation confer* 
ence. 

(i) in forty (40) percent of the conferences 
that wete held, the district made no de- 
termination as to whether the students* 
disruptive behavior was an element of 
or related to his/her handicapping con* 
dition, or the result of an inappropriate 
placement. In sixty (60) percent of the 
conferences that were held, the district 
made a determination that the students* 
behavior was an element of or related to 
his/her handicapping condition or tf< 
result of an inappropriate placement. In 
the cases in which a determination was 
made, conference participants made 
recommendations regarding specific 
changes in the students' education pro- 
gram which were not implemented. 
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(»i> In sixtvsk (oo* percent of the conferences 
conducted hy the district, (he placement de- 
cision was made without inlormafoon from a 
\ariety of sources and did not include par- 
ticipation b\ persons knowledgeable about 
the child. 

b. Our investigation found that twenty-five (25) 
percent of the students in our sample were not 
provide! a prc-placenjcnt evaluation and place- 
ment conference at all, because the Special 
Education Dcpanment was not notified of the 
local school's decision to remove the students 
from his/her school program until several days 
after the action had been taken. 

3. Section 504 requires that the school district afford 
handicapped students procedural safeguards in ac- 
cordance with 34 CFR Reg. 104.36 when it consid- 
ers significantly changing a student's placement. A 
disciplinary action in the form of a long term suspen- 
sion or expulsion constitutes a significant change in 
placement. Therefore, a school district must provide 
procedural safeguards to handicapped students prior 
to the imposition of a long term suspension or expul- 
sion. Our investigation found that: ! 

^ ' a. None of the students and/or parenfe of students in 

( our sample were provided advance? notice that the 

district was contemplating a significant change in 
the student's educational placement, 
b. AH students and/or parents of students- were pro- 
vided written notice of the district's decision to 
expel the students, but none 'of these notices 
referenced the fact that: (i> the students* removal 
from school constitutes a significant change in 
placement, and (li) a reevaluation and placement 
conference hai/had not taken place. 

In order to remedy the deficiencies discovered during 
our investigation, the Seattle School District No. I must 
modify its disciplinary policies to impose limitations on the 
use of suspensions and expulsions as a disciplinary measure 
for handicapped children as outlined below. 

1 . The district must not apply its long-term suspension 
and expulsion policies to handicapped students when 
the behavior for which suspension and expulsion is 
being considered is an element of or related to the 
student's handicap or the result of an inappropriate 
educational placement. 

2. The district may respond to the seriously disruptive 
or dangerous behavior of handicapped students 
through the use of emergency removals or short-term 
suspensions. However, as a general rule the exclu- 
sion of a handicapped student from his/her education 
program for more than a total of 10 days during a 



school year constitutes a significant change in educa- 
tional placement and .^hall tv accompanied bv an 
evaluation and new, placement which must be com- 
pleted as expeditions!) as possible. During the 
evaluation and placement period, necessitated by a 
significant change in educational placement, the 
student shall continue to receive educational 
services. 

3. If there arc disagreements as to whether the disrup- 
tive or dangerous behavior is an clement ot or related 
to a student's hanuicap or the result or an i nappropn- 
ate educational placement, the issue must be re- 
solved in an impartial due process hearing prior to 
making any change in the student's educational 
placement. 

4. The district shall develop and implement procedural 
safeguards to be used when handicapped students arc 
subjected to disciplinary actions which will embody 
the remedial changes required. These procedures 
must be consistent with 34 CFR Reg. 104.36 One 
means of meeting this requirement would be the 
adoption of procedures consistent with the Educa- 
tion of the Handicapped Act. 

Please contact this Office within' 20 days of the receipt 
of this letter informing us of your intentions for correcting the 
violations. Failure to correct the violations may lead to ad- 
ministrative enforcement proceedings against the district and 
deferral of Federal funds for educational programs and ac- 
tivities. Further, the order of the U.S. District Court for the 
District of Columbia, in Adams v. Hufstedler, Civil Action 
No. 3095-70 (D DC, December 29, 1977), requires that 
enforcement proceedings be initiated within 90 davs of the 
date of this letter if voluntary compliance is not achieved. 

The Office for Civil Rights is always available to pro- 
vide whatever assistance we can to help your district to 
develop an acceptable plan to remedy the situation. We 
believe it is in the best interest of all parties if this issue is 
settled without our having to resort to enforcement 
procedures. 

Obligations of the Office for Civil Rights under the 
Freedom of Information Act require that we release this letter 
and other information about this case upon request by the 
public. In the event OCR receives such a request, we will 
mike every effort to protect information contahed herein 
that identifies individuals or that, if released, would consti- 
tute an unwarranted invasion of privacy. 

If you have further questions, please call Mr Felix E. 
Sandoval, Director, Elementary and Secondary Education 
Division or Ms. Patricia Yates, Branch Chief, at 
(206) 442-1930. 

Gary D. Jackson 
Acting Regional Director 
Office for Civil Rights 
Region X 
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